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JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is based on Title 28, U. 8 
Code, Section 1291. 
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STATEMENT OF THE CASE» 


The three appellants during the tax years 1948, 1949 and 
1950 were partners in a gambling enterprise. All three in 
their tax returns for these years reported their net gain 
from such enterprise. 

The Bureau of Internal Revenue in checking their re- 
turns asked for the records of the gambling operation and 
appellants produced records which reflected the net gain or 
loss for each day of operation. The agents accepted the days 
which showed a win but would not allow the days showing 
a loss. In other words if the books showed that during a 
month’s operation there were sixteen winning days totaling 
$2,000.00 and ten losing days totaling $800.00, the three 
appellants then charged themselves with winning $1,200.00 
for the month. The Commissioner of Internal Revenue 
however in making his assessment refused to allow the 
$800.00 of losses and used the figure of $2,000.00 as the 
profit for the month, and so ruled for the entire three years. 
The appellants paid the proper tax on the net gain and had 
the Commissioner allowed their losses there could not have 
been any assessment of deficiency. 

The Commissioner thereafter filed tax liens against the 
appellants. These liens were not satisfied and were still 
outstanding nearly six years later at which time the Gov- 
ernment filed a Complaint against each of the appellants 
asking for judgment in the amount of the liens. The three 
cases were consolidated for trial as each involved the same 
facts and identical issues. 

Motions to dismiss were filed timely by the appellants 
questioning the jurisdiction of the Court. These Motions 
were denied. 

‘When the consolidated cases were called for trial, which 
was non-jury, the trial Judge called counsel into Chambers 
for discussion concerning the issues involved. The Court 
after having had such a discussion stated that the issues 
were understood and adopted the following procedure: Both 
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sides would submit what they desired to in open Court and 
then counsel would be allowed to file written Memorandums. 

The Government at trial offered no testimony and 
through counsel simply stated that the Commissioner hav- 
ing made a determination, a prima facie case had been 
established and it was incumbent upon the appellants to 
show the assessment was erroneous. 

The appellants offered testimony of one witness, to wit 
Percy M. May, one of the appellants. Mr. May testified 
that during the years 1948, 1949 and 1950 he was engaged 
in a gambling enterprise with the other two appellants and 
that he and the appellant Norman R. Baker were the only 
persons connected with the actual operation of the business 
and at the completion of the business when there was a dis- 
tribution of the profits, the third appellant, Abe Plisco, 
received a portion of those proceeds, but Plisco had nothing 
to do with the operation of the business. May testified that 
he took care of the bookkeeping which was checked by 
Baker. 

May identified certain records marked ‘‘Exhibits 1, 2 
and 3”’ as records that he had kept concerning this joint 
enterprise. May further testified that these records, which 
consisted of a single entry made each day that the business 
operated, was the absolute correct amount of win or loss 
on each day and that he had made the entry in each instance 
on the date shown on the records. He testified, that at the 
end of the day’s business they would from the individual 
slips that they had, tabulate the gross play and then arrive 
at a net win or loss for each day which was that same day 
entered on the records that were being offered in evidence. 
The Court at that time accepted these records but without 
ruling conclusively on the question of their admissibility. 

The Court, after having received Memorandums filed a 
Memorandum Opinion stating that the decision of the Com- 
missioner as to an assessment creates a prima facie case 
and that the burden of proof is then on the taxpayer to 
show the Commissioner's. determination is invalid. The 
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Court then stated that it felt that a resolution of the issue 
of admissibility of the records would be dispositive of the 
case and then ruled the records 4madmissible and granted 
judgment to the Government against the appellants. 


STATUTES OR EULES INVOLVED 


Internal Revenue Code, 1954 
6502. Collection after assessment 


(a) Length of period.—Where the assessment of any tax 
imposed by this title has been made within the period of lim- 
itation properly applicable thereto, such tax may be col- 
lected by levy or by a proceeding in court, but only if the 
levy is made or the p i 

(1) within 6 years after the assessment of the tax. 
United States Code Annotated—Title 28, Section 1732 
Becord made in regular course of business. 

In any court of the United States and in any court estab- 


any writing or record, whether in 
book or otherwise, made as a 


it was the regular course 
memorandum or record at the time of such act, transaction, 
occurrence, or event or within 4 reasonable time thereafter. 
All other circumstances of the making of such writing or 
record, including lack of personal knowledge by the entrant 
or maker, may be shown to affect its weight, but such cir- 
cumstances shall not affect its admissibility. 
The term “‘business,’’ a8 used in this section, includes 
business, profession, occupation, and calling of every kind. 


STATEMENT OF POINTS 


L The Court lacked jurisdiction. 


2. The Court erred in concluding that the determination 
of deficiency by the Commissioner created # prima facie 
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case. The burden of proof was upon the Government, the 
plaintiff below. 


3. The determination of deficiency by the Commissioner 
was shown to be arbitrary and excessive and therefore in- 
valid and it is not incumbent upon the appellants to prove 
that they owe nothing or if liable at all to show the correct 
amount. The trial Court should therefore have found the 
determination invalid. 

4, The Court erred in not admitting the records of the 
business conducted by the appellants. 


5. The Court erred in granting judgment against the ap- 
pellant Plisco, under any circumstances, when it was un- 
contradicted that he paid tax on what he received. 


SUMMARY OF ARGUMENT 
L 


The appellants maintained that the Court lacked juris- 
diction because the statute under which the Government pro- 
ceeded states ‘‘such tax may be collected by levy or by 
proceeding in Court.’? The Government in these cases had 
made a levy of lien and distraint, having taken several 
assets from the appellants pursuant to such lien more than 
five years before the Court proceedings were instituted. The 
appellants contend that the statute gives the Government 
the choice of election and having made such election that it 
cannot then adopt the alternative proceeding. 


rm 


_ The burden of proof in every Civil case is upon the party 
having brought the action and the mere fact that the mov- 
ing party is the United States Government attempting to 
attain a judgment for unpaid taxes does not change this 
rulé of law. i 
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TH 


The determination of deficiency by the Commissioner 
was predicated entirely upon the records of the appellants 
and when the uncontradicted evidence was to that effect, and 
farther that the said determination was arrived at by ac- 
cepting part of the records of the appellants but disregard- 
ing the other parts of their records, it is clear that the Com- 
missioner made an arbitrary and excessive determination. 
The appellants contend that this was clearly demonstrated 
in the trial of these cases and that it was not incumbent 
upon the appellants to prove that they owed nothing or if 
Liable at all, to show the correct amount. The trial Court 
under the facts before it should clearly have found that the 
determination was invalid. 


Iv. 


The appellants offered certain records which were re- 
fused by the Court. The uncontradicted testimony offered 


by the appellants showed that the appellants May and Baker 
conducted the joint enterprise by taking various wagers 
over the telephone and at the end of the day’s business, 
they would tabulate the wins and losses and deduct one 
from the other to arrive at a net profit or loss for the day 
and then enter that figure on a monthly ledger under the 
proper date. They then destroyed the memorandum slips 
that they had and the only record remaining was the one 
figure daily entry of win or loss. The appellant May testi- 
fied that these entries were made every day and were cor- 
rect. Appellants contend these records should have been 
admitted in evidence. 
v. 

The appellant May testified that the appellant Plisco had 
nothing to do with the operation of the business and only 
received his share of the profits predicated upon the records 
kept by May and that it was an absolute fact that all Plisco 
received was the amount shown by the records offered in 
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evidence. Plisco paid tax on those sums that he received as 
shown by the records and therefore there should not have 
been a judgment against Plisco under any circumstances. 


ARGUMENT 
L 
THE COURT LACKED JURISDICTION 


These three causes of action were brought by the Govern- 
ment by virtue of Section 276(c) of the Internal Revenue 
Code of 1939, Section 6502(a)(1) of the Internal Revenue 
Code of 1954, Title 28 U.S.C. Section 6502 of the Internal 
Revenue Code of 1954 states as follows: 


Collection after assessment 


(a) Length of Period.—Where the assesment of any tax 
imposed by this title has been made within the period of 
limitation porperly applicable thereto, such tax may be 
collected by levy or by a proceeding in court, but only if the 
levy is made or the proceeding begun— 

(1) within 6 years after the assessment of the tax. 

In the incident cases the Government had made an assess- 
ment, filed a lien and seized certain assets of the appellants 
almost six (6) years before the institution of proceedings in 
Court. It is submitted by the appellants, that the statute is 
very clear and states that such tax may be collected by dis- 
traint or by proceeding in Court. If Congress had intended 
that the tax might be collected as suggested by the Govern- 
ment it would have so stated by using the word ond instead 
of the word or, would have added other words which would 
have said may be done by one.of either of these two ways 
or by both. This is further borne out by reading the lan- 
guage’ from the 1954 Internal Revenue Code, Section 
6502(a) when it speaks of the statute of limitations it again 
uses'‘the word or when it states ‘‘but only if the: levy is 
made’ or the proceeding begun—.’” It is most~ respectfully” 
submitted that-all tax statates must be construed liberally 
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in favor of the taxpayer and that he should not be subjected 
twice concerning the one set of circumstances and be kept 
in a continual state of uncertainty for a long period of 
The Government in this case chose a course of 
action and attached every asset of the appellants and when 
the statute of limitations was about to run, desired to pro- 
long for many more years the uncertain situation of the 
appellants, and therefore filed the instant suits. 


IL 


BUEDEN OF PROOF 


The Trial Court raled that the burden of proof in these 
eases was upon the taxpayer (appellants) regardless of 
who instituted action. 

It is submitted that the general principle of law that in 
a Civil Case the plaintiff has the burden of proof is so 
elementary that it needs no citation of authority, and that 
it is so obviously the law that to contend differently in any 
particalar type of case would be claiming an exception to 
the rule which would require such a plaintiff to show 
authority supporting such an exception. 

The appellee (plaintiff below) did not cite any authority 
showing that the instant cases constitute an exception. 
Every case mentioned in appellee’s memorandum was in 
one of two classes: 1. The case originated in the Tax Court 
by the taxpayer filing a petition which then by law placed 
the burden of proof upon him as he was the moving party. 

in a United States 


fund. In this instance again the taxpayer is the moving 
party and has the burden of proof. 

The appellee did not cite one case where the United States 

against the taxpayer 

Here the appellee is 


asking for a judgment, not s 
affrmative must prove to the Court 
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ance of the evidence that they are entitled to judgment. 
This, it is submitted, cannot be done by allowing the Com- 
missioner to make an arbitrary assessment based upon fig- 
ures taken from the taxpayer’s records while disregarding 
all other figures contained in the same records when he has 
no more reason to believe the accuracy of those he accepted 
than those he disallowed. The mere suspicion on the part of 
the Commissioner that the appellants’ records do not ac- 
curately reflect his income is not enough by itself to sustain 
the burden of proof. 
m1 


THE DETERMINATION OF DEFICIENCY BY THE 
COMMISSIONER WAS ARBITRARY AND EXCESSIVE 


The Commissioner in these cases relied entirely upon fig- 
ures contained in the records of the appcilants in determin- 
ing their profit. He took their figures as to their winning 
days but arbitrarily refused to allow any of the losing days 


which were contained in the very same records. The Com- 
missioner did not have before him any facts or statements 
through net worth, bank deposits or cost of living to show 
that the taxpayers (appellants) had earnings in any amount 
greater than what their returns showed. 

The appellants submit that there was just as much rea- 
son to accept the record of losses as the record of gains. 

The appellants offered no testimony at trial and through 
counsel simply stated that the Commissioner having made 
a determination, a prima facie case had been established and 
it was incumbent upon the appellants to show that the 
assessment was erroneous. The appellants do not concede 
this to be true and fail to see wherein this case is any dif- 
ferent than any other plaintiff’s case. This plaintiff has 
the burden of proving to the satisfaction of this Court by 
a fair preponderance of the evidence that the defendants 
are:indebted to the plaintiff and that cannot be done by 
‘simply introducing an arbitrary assessment made by -the 
Commissioner of Internal Revenue. 
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In Helvering v. Taylor, 293 U.S. 507 the Court recognizes 
that the burden of proof is upon a petitioner when he files 
a Petition in the Tax Court but states that as to any new 
matter pleaded in the Government’s Answer the burden of 
proof is upon the Government with respect to those mat- 
ters. This case also states that it is not incumbent upon the 
taxpayer to show the correct amount due. The pertinent 
parts of Helvering v. Taylor are as follows: 

“Be also cites Rule 30 adopted by the board: ‘The burden 
of proof shall be upon the petitioner, except as otherwise 
provided by statute and except that in respect of any new 
matter pleaded in his answer, it shall be upon the re- 
spondent.’” But there is nothing in it to suggest intention to 
require the taxpayer to prove not only that a deficiency 
assessment laid upon him was arbitrary and wrong but 
also to show the correct amount. Moreover, the board held 
the evidence not sufficient to show the apportionment erron- 
eous and on that ground alone sustained the assessment. 
Necessarily the board did not come to the question that is 
here presented as to burden of proof. The fact that the com- 
missioner’s determination of a deficiency was arbitrarily 
made may reasonably be deemed sufficient to require the 
board to set it aside. 

“We find nothing in the statutes, the rules of the board of 
our decisions that gives any support to the idea that the 
commissioner’s determination shown to be without rational 
foundation and excessive will be enforced unless the tax- 
payer proves he owes nothing, or if liable at all, shows the 
correct amount. While decisions of the lower courts may 
not be harmonious, our attention has not been called to any 
that persuasively supports the rule for which the commis- 
sioner here contends. : 

- ““Unqnestionably the burden of proof is on the taxpayer 
to show that the commissioner’s determination is invalid. 

“Frequently, if not quite generally, evidence adequate 
‘to overthrow the commissioner’s finding is also sufficient to 
show the correct amount, if any, that is due. But, where as 
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in this case the taxpayer’s evidence shows the commission- 
er’s determination to be arbitrary and excessive it may not 
reasonably be held that he is bound to pay a tax that con- 
fessedly he does not owe, unless his evidence was sufficient 
also to establish the correct amount that lawfully might be 
charged against him. On the facts shown by the taxpayer in 
this case, the board should have held the apportionment 
arbitrary and the commissioner’s determination invalid.’ 

In the case of Lesly Cohen v. Commissioner of Internal 
Revenue in the Tax Court of the United States, Docket No. 
46719, Tax Court Memo, 1957—172 decided September 12, 
1957 the Court said that certain losses from gambling are 
to be allowed to the extent of gambling gains. Judge Fisher 
said: 

‘*During the taxable years in question, petitioner did not 
maintain any permanent or detailed records or formal books 
reflecting gross commissions or gross receipts and disburse- 
ments from his betting commissioner activities. Petitioner 
was apprehensive that the possession of such records would 
be both incriminating to him and embarassing to his cus- 
tomers if they fell into the hands of law enforcement offi- 
cers. For his own reference purposes, however, he kept a 
daily ‘master sheet’ at the Kingston Club setting forth 
the transactions which he handled as betting commissioner. 
On a busy day, approximately 100 wagers were recorded 
thereon. After a day or two, when the master sheets had 
served their immediate purpose, they were destroyed to 
avoid possible seizure and use as evidence by police 
authorities. 

‘‘The information as to both gains and losses was far- 
nished the investigating agent from records of the club 
and was received in evidence without objection. The agent 
frankly admitted that there was just as much. reason - 
accept the record of losses as the record of gains. 

.“*Accordingly, we allow. the: losses to the extent.of the 
gains in 1948 and 1949. We agree with respondent, however, 
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in his refusal to allow any deduction for the excess of losses 
over gains. 

“While the burden of proof is on petitioner, and the im- 
possibility of accurate determination is engendered by peti- 
tioner’s failure to maintain essential records for this phase 
of his business, we must deal with him as fairly as the 
circumstances which he has created will permit, and in spite 
of the fact that the fault is his. We recognize that, as betting 
commissioner, petitioner must have had substantial pay 
outs, but again we have no basis for calculating the amount 
thereof. At the same time, if we were merely to sustain re- 
spondent’s determination, we think the result would 
obviously be harsh and unrealistic. We think our only 
proper course is to approach the problem indirectly by 
analysis of the record in the light of the principles estab- 
lished in Cohan v. Commissioner, 39 F.2d 540 (C.A. 2, 
1930). Our objective will be, after resolving any reasonable 
doubts against petitioner, to reconstruct his gross income as 
betting commissioner at a figure which in our judgment it 
would be unlikely to exceed in fact. 

In Roberts v. Commissioner, 176 F.2d 221 (C.A. 9, 1949), 
affirming 10 T.C. 581 (1948), the Court of Appeals said 
(p. 226) = 

‘Absolute certainty in such matters is usually im- 
possible and is not necessary; the Board should make 
as close an approximation as it can, bearing heavily if 
it chooses upon the taxpayer whose inexactitude is of 
his own making.”’ 

In the instant case, we make no pretense at precision. We 
merely do our best to circumscribe the results within prac- 
tical limits by the exercise of our judgment within the 
scope of the principles announced in Roberts, supra, and 
Cohan, supra. 

The figures of gross income at which we arrive infra are 
substantially less than those determined by respondent.”’ 

In Sam Mesi v. Commissioner in The Tax Court of the 
United States, Docket No. 50868, 25 Tax Court No. 64 de- 
cided December 16, 1955 Judge Rice said: ‘ 
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‘This is another in a long series of cases involving the 
question of whether a bookmaker has accurately reported 
the income derived from his illegal gambling business. As 
in many of the previous cases, the respondent does not con- 
test the accuracy of the gross receipts and operating ex- 
penses reported by the taxpayer, but has determined that 
the taxpayer overstated_the wagering losses realized in his 
business and, consequently, understated his income. The 
first issue which we must decide, therefore, is whether peti- 
tioner is entitled to claim as a deduction the amounts shown 
on his records as having been paid to winning bettors, in 
computing the income earned from his bookmaking busi- 
ness in 1946. 

In the instant case, the petitioner has supposedly main- 
tained and preserved for the respondent’s inspection a com- 
plete file of his original records. These records, more 
specifically, the 20-line sheets, do not identify any of the 
bettors. Daily and monthly summaries of these 20-line 
sheets were compiled and, on the basis of such summaries, 
petitioner’s return for the year here in issue was prepared. 

‘‘We recognize the difficulties facing respondent in at- 
tempting to audit the records of a taxpayer who is engaged 
in an illegal business and where the identity of his custom- 
ers is not ascertained and recorded. Petitioner’s own 
accountant testified that there was no way in which the 
accuracy of the 20-line sheets could be verified as to the 
amounts received from and the amounts paid out to bettors. 
Moreover, petitioner’s records were susceptible of easy 
manipulation. Lines on the 20-line sheets could be left blank 
until the end of the day and, after all the races had been 
run, petitioner could then enter fictitious bets on losing 
horses and retain such fictitious losses for his own personal 
use. In addition, since no control was maintained over the 
sequence in which the alphabetically and numerically coded 
20-line sheets were used, those sheets disclosing few or no 
losses could be removed from the file of petitioner’s records 


14 


and the net receipts disclosed by such sheets could be 
pocketed by petitioner. 

“<Respondent contends that, since petitioner’s records do 
not permit the verification of the various payments made 
to winning bettors, he may determine the amount of deduc- 
tions permitted to petitioner for such unsubstantiated ex- 
penditares under the rule of Cohan v. Commissioner, 39 
F.2d 540 (C.A. 2, 1930). However, although petitioner has 
failed to carry his burden of proving that the total amount 
claimed to have been paid to winning bettors was, in fact, 
so paid, we find respondent’s determination of such amount 
to be excessive. The mere suspicion on the part of the 
Commissioner that the petitioner’s records do not accu- 
rately reflect his correct income is not sufficient reason to 
justify adoption of the Commissioner’s percentage of win- 
nings in the face of the evidence in this case which shows 
it is excessive. 

“The records disclose in at least two instances the amounts 
entered on the 20-line sheets as having been paid to winning 
bettors were larger in amount than the amounts properly 
payable for such bets according to the betting tickets. Peti- 
tioner failed to explain such discrepancies adequately and, 
thus, to overcome respondent’s determination that his 
claimed losses were overstated. On the basis of this record 
and bearing heavily on the petitioner, who failed to keep 
records with adequate controls and information subject to 
verification, Jack Showell, supra, we have found as a fact 
that petitioner overstated his deduction for wagering losses 
on his return for 1946 by the amount of $5,000. Cohan v. 
Commissioner, supra.” : 

Judge Raum of the United States Tax Court in Drews v. 
Commissioner, Docket No. 51556, filed March 30, 1956 said: 

‘©Petitioner is not a professional gambler. However, he 
“always: more or less bet on the horses and ‘dogs and 
played: the various: pools, sweepstakes, number pools, and 
sorforth:? In May 1949 fortune smiled upon him‘and he: won 
$9,000.00.'in @ pool “He ‘testified,’ in substance, that after 
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winning the pool he thought he was going to be ‘Iucky’ and 
was encouraged ‘to play the horses and dogs a little more 
heavily,’ and that the result of such increased activity dur- 
ing the remainder of 1949 was a series of losses. On some 
days, of course, he would be a winner; but, according to his 
testimony, the losses throughout the year exceeded the win- 
nings. He was not able to furnish any figures as to such 
winnings or losses, but gave as his estimate that the losses 
were $3,140 in excess of the winnings. He based that esti- 
mate on the difference between the $9,000 which he had won 
in May and the amount that was left over therefrom at the 
end of the year, and he testified the $9,000 was used as a 
fund from which he made his bets. 

‘*However, we are not fully satisfied that the amount was 
such as he claimed. We are not sure that he may not have 
used some of this fund for personal expenses, or that all 
of the winnings went back into the fund. In the absence of 
better evidence, this case calls peculiarly for application of 
the rule laid down in Cohan v. Commissioner, 39 F.2d 540 
(C.A. 2), and using our best judgment on the record, we 
have found as a fact that petitioner sustained net gambling 
losses in the amount of $2,400 during 1949 as a result of 
wagering transactions after winning the pool in May of that 
year. As a consequence this amount, being less than the pool 
winnings, is deductible from gross income pursuant to sec- 
tion 23(h), Internal Revenue Code of 1939.”’ 

Judge Learned Hand in Cohan v. Commissioner of In- 
ternal Revenue, 39 F.(2d) 540 said: 

“In the production of his plays Cohan was obliged to be 
free-handed in entertaining actors, employees, and, as he 
naively adds, dramatic critics. He had also to travel much, 
at times with his attorney. These expenses amounted to 
substantial sums, but he kept no account and probably could 
not have done so. At the trial before the Board he estimated 
that he had spent eleven thousand dollars in this fashion 
during the first six months of 1921, twenty-two thousand 
dollars, between July first, 1921, and June Thirtieth, 1922, 
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and as much for his following fiscal year, fifty-five thou- 
sand dollars in all. The Board refused to allow him any 
part of this, on the ground that it was impossible to tell how 
much he had in fact spent, in the absence of any items or 
details. The question is how far this refusal is justified, in 
view of the finding that he had spent much and that the 
sums were allowable expenses. Absolute certainty in such 
matters is usually impossible and is not necessary; the 
Board should make as close an approximation as it can, 
bearing heavily if it chooses upon the taxpayer whose inex- 
actitude is of his own making. But to allow nothing at all 
appears to us inconsistent with saying that something was 
spent. We think that the Board was in error as to this and 
must reconsider the evidence.”’ 

The appellants submit that under the law and the undis- 
puted testimony the appellants are entitled to deduct the 
losses shown in their records and the determination by the 
Commissioner was wrong and the returns of the appellants 
were correct as filed. 

Each of the cases cited where there were reductions but 
not complete allowance there was evidence to show mistakes 
or improbabilities because of evidence of the government 
concerning net worth, bank deposits, cost of living etc. In 
this case there is no such evidence, not one iota, and the 
only evidence is the testimony of May who has sworn that 
the figures were correct with regard to wins and losses. His 
testimony being uncontradicted, it is respectfully submitted, 
makes the determination by the Commissioner entirely ar- 
bitrary and incorrect. 


Iv. 


THE RECORDS OFFERED IN EVIDENCE BY THE 
APPELLANTS SHOULD HAVE BEEN RECEIVED 
BY THE COURT 


; ‘The appellants offered in evidence records for the year 
1948 which were marked for identification, Defendants” Ex- 
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hibit No. 1, records for 1949 which were marked for identi- 
fication, Defendants’ Exhibit No. 2 and records for 1950 
which were marked for identification, Defendants’ Exhibit 
No. 3. The appellant, Percy M. May, testified that the three 
years of records to wit Exhibits No. 1, 2, and 3 were kept 
by him and reflected a daily entry made each day at the 
end of the day’s business for the three years in question. 
May testified that each day they took their various slips 
and memorandum concerning the various bets taken over 
the telephone and totaled the wins and losses and then ar- 
rived at a net win or loss for the particular day and that 
same day made an entry of the net win or loss for that day 
in a ledger sheet with the date of the operation. He further 
testified that within a few days when the monies owed to 
them had been collected and the monies owed by them had 
been paid out that the said slips and memorandum were 
destroyed and that the only remaining record showed only 
one figure for each day, either a net win or net loss and 
that these records were what had been marked Exhibits 
No. 1, 2, and 3. 

His exact testimony (J.A. 35) was with regard to this 
as follows: 

Q. Now, directing your attention to the years 1948, 1949, 
and 1950, were you engaged in a business enterprise with 
the other two defendants? A. Yes, sir. 

Q. The other two defendants being Abe Plisco and Nor- 
man Baker? A. Yes, sir. 

Q. And in that enterprise, who took care of the bookkeep- 
ing? A.I did. 

Q. And looking at what has been identified as Exhibits 
No. 1, 2, and 3, will you tell us who kept those records? A.I 
did, sir. 

Q. And are they the records concerning this enterprise 
the three of you engaged in? A. Yes, sir. 

Q. Now, looking at those records, you have seen them 
numerous times before, have you not? A. Yes, sir. 

Q. Since they were completed? A. Yes, sir. 
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Q. Now, were those records made each day of the business 
enterprise as indicated with the dates on there? A. Day by 
day. 

Q. And they were regularly entered at the close of each 
business day? A. Every business day. 

Q. And do they truthfully reflect what the net win and 
net loss was on each day of the days indicated therein? 
A. They do exactly. 

Q. They are accurate? A. Accurate. 

Q. Now, in this enterprise, you say you kept the records 
and all those are in your handwriting? A. Yes, sir. 

Q. Now, during those three years, "48, 749, and 1950, in 
the actual operation of the business in compiling these rec- 
ords, who else was present there besides you? A. Just 
Norman Baker and myself. 

Q. And then at the completion of the business when there 
was determined to be a distribution of profits, the third 
defendant, Abe Plisco, received a portion of those profits 


as reflected by the tax returns? A. Absolutely, sir. 

Q. But he took no part in the operation there in the office? 
A. No, sir. 

MR. ALLDER: I offer these records in evidence, Your 
Honor. I have no further questions. 


CROSS EXAMINATION 


Q. Who kept a list of all the intake, the income from this 
gambling enterprise? A. Well, I kept it, but it was aiways 
checked day by day by Mr. Baker. 

Q. Yon did jot down the items that were phoned you, did 
younot? A. Oh, we had to take them down in order to have 
a record of what we were doing in taking care of the 
business. 

Q. What happened to those records? A. After the day 
was over, when we settled with the person, if our money 
was correct with them or their money was correct with us, 
that was the end of it as far as that transaction was con- 
cerned. 
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Q. Did anyone else keep any records? A. No, sir. I was 
the only one kept records; and Mr. Baker and myself, we 
checked with each other, because he was a partner same as 
Mr. Plisco, which Mr. Plisco we maybe saw once a month. 
He was in the District wholesale flower business. He wasn’t 
around. There was only two of us in the office. 

Q. This was a profitable enterprise? A. In other words, 
Mr. Plisco took Mr. Baker’s and my word for whatever 
went on. 

Q. This was a profitable enterprise? A. Yes, sir. Accord- 
ing to our records, if you check back all the years we were 
in business, we paid tax every year. 


REDIRECT EXAMINATION 


Q. Mr. May, during these three years in question you did 
have each day, did you not, an accurate total of the gross 
amount of play? A. Yes, sir. 

Q. And you did have an accurate account of what was 
won and what was lost each day? A. Absolutely. 

Q. And without anybody telling you, but from your own 
records there, you compiled this final figure for each day 
which was either a win or loss? A. Absolutely. 

Q. Now, is there any doubt in your mind that that was an 
accurate figure of the day’s business that you made entry 
of on each of those exhibits? A. No, sir, I know these fig- 
ures to be absolutely correct. 

Q. You swear that they are true? A. I swear that they 
are correct. 

Q. And the records or slips or whatever it was that you 
got these results from you destroyed after you had checked 
with Mr. Baker and saw that— A. After Mr. Baker and I 
checked day for day, and just like I stated before, some 
customers we settled by the day, some we settled by the 
week, and it all depends upon what the amount of money 
was, one way or the other, when we did it, sometimes two 
or three days, but our figures themselves were checked and 
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totaled every day. Every day was a day’s business as far 
as we were concerned with figures, and that was it. 

Q. And there are no other records in existence? <A. No, 

The testimony of the appellant May was not refuted in 
any manner, by either a witness or cross-examination. His 
uncontradicted testimony must be accepted as true and the 
records Exhibits 1, 2, and 3 must be found to be accurate 
in reflecting the true income of the three appellants. The 
records offered were original entries made each day at the 
conclusion of the days betting by the appellant May and 
checked by the appellant Baker. Admittedly the records of 
each individual transaction were destroyed, but May swore 
that these records offered were accurate, made in connection 
with their business and were not mere estimates of the 
gains and losses. 

The appellants submit that these records were definitely 
admissible either as records made in the regular course of 
business or under the rule of past recollection recorded. 

In the case of Clarence Berry v. Louise Keith, 100 Atlan- 
tic Ind 831, Mrs. Keith, the Appellee had kept a ‘ ‘day book’’ 
in which she listed the date and amount of each payment 
she had made to the Appellant Berry. The Court ruled that 
the day book was admissible in evidence stating ‘‘that a 
document containing entries made by a witness in the past, 
of which he has no present recollection, but which he knew 
to be true and accurate at the time they were made, is ad- 
missible into evidence.”’ .. . ‘Thus, this book was admissible 
under the rule of past recollection recorded.’’, citing Shoku- 
wan Shimabukuro v. Higeyoshi Nagayama, 77 D. C. Ap- 
peals 281. 

In the case of Peter Moskios v. Nicholas J. Gaston, 121 
Atlantic 2nd 722, the witness testified that he kept a record 
as to days and hours the plaintiff had worked, and that he 
had first noted on small cards and pieces of paper this in- 
formation which was later transferred to a memorandum 
which the witness referred to while testifying and that 
after transcribing the information to the memorandum he 
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destroyed the cards and pieces of paper after which the 
original entries had been made. The Court ruled that this 
was proper, and allowing the witness to use the memoran- 
dum stating ‘“‘It is of course the general rule that the 
original is necessary, if procurable, in cases of past recol- 
lection recorded. It is implicit in the rule that if an original 
is lost or otherwise unavailable, a copy may then be used.”’ 
... “In cases of past recollection recorded, whether the 
record is directly admitted into evidence, or indirectly by 
the testimony of the witness, it is nevertheless a substitute 
for his memory and is therefore ordinarily required to meet 
certain standards. Compliance with these standards is 
usually met by laying a foundation which insures the ade- 
quacy of the witness’ recollection as to when the memoran- 
dum was made and the accuracy and identity of the record 
itself.”’ .. . ‘¢ The record before us is barren of any facts 
which would compel us to conclude that at the completion 
of the cross-examination of the witness the necessary re- 
quisites for reception of the evidence had not been complied 
with. Accordingly, we find no error in the trial court’s 
refusal to strike the testimony.’’ 

In the case of Gracie Belcher v. Jenkins Engineering 
Company, 123 Atlantic 2nd 215, which was a suit for the 
value of labor and material furnished the plaintiff in order 
to refresh his recollection referred to a paper which con- 
tained entries of work performed on eight different days 
and he testified that about a month after the work was 
completed his bookkeeper copied the figures from the time 
sheets of the employer’s and that the original time sheets 
had been destroyed. It was this memorandum which he was 
using to refresh his memory, and the said paper memoran- 
dum was offered in evidence and accepted. The Court ruled 
that this was proper, stating ‘‘the original memorandum is 
necessary, if procurable, but if it is lost or otherwise un- 
available, the witness may testify from a memorandum 
made from the original records. Here, the judge could have 
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found from the evidence that the original time sheets were 
no longer in existence.” 

In the case of Shea v. Fridley et al, 123 Atlantic 2nd 358, 
which was a suit to recover damages for certain articles 
missing from the furnished apartment of the plaintiff when 
the defendant surrendered possession of said apartment. 
The plaintiff testified that she had made an inventory of 
the furniture and furnishings in the apartment prior to the 
defendant’s possession and another list at the time defend- 
ant vacated the apartment. In the two lists there were well 
over two hundreds items of furniture and furnishings. The 
plaintiff offered in evidence her own said memorandum of 
these two lists in evidence. The Court ruled ‘‘It is incon- 
ceivable that the average witness could testify to such as 
assembly of facts from memory and in the absence of a 
clearer showing of the circumstances surrounding the ad- 
mission of the memorandum they were admissible as a part 
of plaintiff’s past recollection recorded.” 

In the case of Hamilton v. Blankenship in the Municipal 
Court of Appeals for the District of Columbia, No. 2780 
decided September 15, 1961 which was a suit to compel the 
repayment of $1,606.00, the total of ten loans allegedly ad- 
vanced to appellee during the summer of 1958 and at the 
trial of which the appellant was unable to recount from 
memory the amount and circumstances of each loan trans- 
action but relied upon ten slips of paper which recited the 
dates of the loans, their amounts, and the name of their 
recipient; appellant further testified that these memoranda 
had been prepared by him at the time of the loans. The 
trial Court ruled that the slips were inadmissible. The 
Appellate Court reversed the lower court stating that they 
were admissible stating as follows: 

<‘ Appellee contends, in support of the trial court’s deci- 
sion, that the proffered slips were self-serving, that they 
failed to conform to the requirements of the Federal Shop 
Book Bule, and that appellant suffered from imperfect re- 
collection. We hold that the court had no basis for rejecting: 
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the slips at this stage of the trial. Having testified that the 
slips were prepared at the time of the alleged loans, appel- 
lant was entitled to have them considered for whatever their 
worth, as past recollection recorded.”’ 

In the United States v. Potson, 171 F.2nd 495 which was 
an income tax evasion prosecution the court ruled that the 
summary sheets of the defendant’s restaurant operation 
were admissible in evidence. In the case of United States v. 
Schenck, 126, F.2nd, 702, which was an income tax evasion 
prosecution the court held that the records of a partnership 
gambling enterprise conducted in a home were admissible 
in evidence. 

These appellants respectfully submit that these records 
as contained in Exhibits 1, 2, and 3 should undoubtedly 
have been admitted into evidence as records made in the 
regular course of business or under the doctrine of ‘‘Past 
Recollection Recorded.’’ The court then had only one ques- 
tion to decide and that was what weight to give to the said 
records. The appellants submit that once accepted in evi- 
dence the records should then be given full weight, because 
of the testimony of the appellant May, and the failure of 
the appellee to show any circumstances which would effect 
the weight to be given, and the appellee having accepted 
part of the records upon which the assessment was predi- 
cated when they had no more reason to accept that portion 
(the wins) than to accept the rest (the losses). This should, 
even under the Government’s theory of having established 
a prima facie case have been enough to overcome the prima 
facie case and result in a finding in favor of the taxpayers. 


Vv. 


THE FACTS ADDUCED SHOW THAT THE COURT 
ERRED IN GRANTING JUDGMENT AGAINST THE 
APPELLANT PLISCO, UNDER ANY CIRCUMSTANCES, 
REGARDLESS OF WHETHER THE RECORDS WERE 
ADMITTED IN EVIDENCE OR NOT. . 


” 


‘ The appellant Plisco took no part in.the operation of this 
gambling enterprise and relied entirely ‘upon ‘the records 
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kept by the appellant May and checked by the appellant 
Baker. The only income received by Plisco from this opera- 
tion was the money shown in Exhibits 1, 2, and 3 and even 
if those records were incorrect or incomplete, that was still 
all the money that Plisco received and he paid taxes on that 
income. This is shown by the uncontradicted testimony of 
the appellant May, (J.A. 35). 

“Q. Now, directing your attention to the years 1948, 
1949, and 1950, were you engaged in a business enterprise 
with the other two defendants? A. Yes, sir. 

Q. The other two defendants being Abe Plisco and Nor- 
man Baker? A. Yes, sir. 

Q. And in that enterprise, who took care of the bookkeep- 
ing? A. I did 

Q. And looking at what has been identified as Exhibits 
No.1, 2, and 3, will you tell us who kept those records? A.I 


sir. 
Q. And are they the records concerning this enterprise 


the three of you were engaged int A. Yes, sir. 

Q. Now, looking at those records, you have seen them 
numerous times before, have you not? A. Yes, sir. 

Q Since they were completed? A. Yes, sir. 

Q. Now, were those records made each day of the business 
enterprise as indicated with the dates on there? A. Day 
by day. 

Q And they were regularly entered at the close of each 
business day? A. Every business day. 

Q And do they truthfully reflect what the net win and 
net loss was on each of the days indicated therein? A. They 
do exactly. 

Q They are accurate? A. Accurate. 

Q Now, in this enterprise, you ssy you kept the records 
and all those are in your handwriting? A. Yes, sir. 

Q Now, during those three years, 748, °49, and 1950, in 
the actual operation of the business in compiling these rec 
ords, who else was present there besides you! A. Jast 
Normsn Baker and myself. 
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Q. And then at the completion of the business when there 
was determined to be a distribution of profits, the third 
defendant, Abe Plisco, received a portion of those profits 
as reflected by the tax returns? A. Absolutely, sir. 

Q. But he took no part in the operation there in the office? 
A. No, sir. 

CONCLUSION 


In conclusion, the appellants respectfully submit that the 
burden of proof in these cases was upon the Government 
and further that the records offered should have been ad- 
mitted in evidence and when admitted should have under 
the testimony before the court been given proper weight 
so that the three Complaints filed by the Government should 
have been dismissed. 

It is, therefore, respectfully requested that the judgments 
appealed from be reversed and the trial Court directed to 
grant judgment to the appellants. 


Respectfully submitted, 


H. Currrorp ALLDER 
401 Third Street, N.W. 
Washington 1, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action 887-58 
2559-59 
3112-59 


Unitep Srates or AMERICA 
v. 


ABE Puisco et al 


PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 887-58 


Unrrep States oF AMERICA 
% United States Attorney 
Washington, D. C., 
Plaintif? 
v. 
Ase Prisco, a/k/a Jewboy Dietz, 
Willie Dietz and James Dean 
822 - 13th Street, N.W. 
Washington, D. C., 
Defendant 
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COMPLAINT 


(For Judgment for Unpaid Taxes, Penalties and Interest) 

1. The Plaintiff is the United States of America. 

2 This action has been authorized and requested by the 
Commissioner of Internal Revenue, a delegate of the Sec- 
retary of the Treasury, and is brought under the direction 
of the Attorney General of the United States. 

3 The Defendant, Abe Plisco, is a resident of the District 
of Columbia. 

4. This is an action of a civil nature for unpaid taxes, 
penalties and interest due and owing from the Defendant 
for the taxable years 1948, 1949 and 1950, arising under the 
laws of the United States pertaining to Internal Revenue. 

5. On January 30, 1952, Defendant, Abe Plisco, executed 
Form 872, consenting to the fixing of the period of limita- 
tion upon assessment of income and profits tax, which 
recites that any income tax for the taxable year 1948 may 
be assessed at any time on or before June 30, 1953. 

6. On April 11, 1952, the Commissioner of Internal Reve- 
mne made jeopardy assessments against the Defendant, 
Abe Plisco, of deficient income taxes, penalties under the 
provisions of Section 293(a), Internal Revenue Code of 
1939 and interest to the date of the assessments for the 
taxable years 1948, 1949 and 1950 as set out in Exhibit A, 
attached hereto and made a part hereof. 

7. Said assessments were received by the then Collector 
of Internal Revenue for the District of Columbia on April 
14, 1952. Within ten days thereafter notice was given to 
and demand made upon the Defendant, Abe Plisco, for the 
payment of said assessments. 

& The year involved, the date of the assessment, the tax, 
penalty and interest assessed for each year, the total assess- 
ment, amounts paid, balance due, date notice was given and 
demand made, and the dates notices of liens were filed are 
set out in Exhibit A, attached hereto and made a part hereof. 

9. Notice of liens for federal taxes for the amount 
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assessed as set out in Exhibit A were filed on April 21, 1952 
with the Recorder of Deeds, Washington, D. C., and with 
the Clerk of the United States District Court for the Dis- 
trict of Columbia. 

10. On May 12, 1952, representatives of the Commis- 
sioner of Internal Revenue served a levy upon the City 
Bank of Washington, D. C. for property belonging to the 
defendant, Abe Plisco. This levy produced the sum of 
$10,159.65 which, on June 11, 1952, was applied toward the 
1948 assessment outstanding against the defendant as set 
out in Exhibit A, attached hereto. On April 16, 1954, repre- 
sentatives of the Commissioner of Internal Revenue served 
a levy upon the City Bank of Washington, D. C. for prop- 
erty belonging to the defendant, Abe Plisco. This levy pro- 
duced the sum of $2,825.00 which, on August 10, 1954, was 
applied toward the 1948 assessment outstanding against 
the defendant as set out in Exhibit A, attached hereto. No 
part of the remaining balance of the 1948 assessment nor 
the 1949 and 1950 assessments against the defendant have 
been paid. There is now due and owing from the defendant, 
Abe Plisco, to the United States the total sum of $400,745.22 
plus interest on each assessment until paid. 

WHEREFORE, plaintiff prays for judgment against the 
defendant, Abe Plisco, in the total amount of the assess- 
ments remaining unsatisfied as set out in Exhibit A, at- 
tached hereto, specifically the sum of $400,745.22 plus inter- 
est on each assessment until paid. 


Ourver GascH 
United States Attorney 


Epwarp P. Troxett, Principal 
Assistant United States Attorney 


E. Ruzgy Casty 
Assistant United States Attorney 


Joux F. Doria 
Assistant United States Attorney 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


Civil No. 10542 


Usrrep SraTss oF AMERICA, 
Plaintiff, 
Vv. 
Norman R. Baker 
2024 Hayden Road, 
Avondale, Maryland 
Defendant. 


COMPLAINT 


Now comes the plaintiff, the United States of America, 
by its attorney, Leon H. A. Pierson, United States Attorney 
in and for the District of Maryland, and for its cause of 
action against the defendant complains and alleges as 
follows: 

I 


Plaintiff is now and was during all times hereinafter men- 
tioned a corporation sovereign and body politic. 
0 


This action is authorized and requested by the Commis- 
sioner of Internal Revenue, a delegate of the Secretary of 
the Treasury and is brought under the direction of the 
Attorney General of the United States. 


mm 


Jurisdiction is conferred upon this Court by Sections 
1340-and: 1345, Title 28 U.S.C. 


5 
Iv 


This is an action of a civil nature for unpaid income taxes, 
penalties and interest and wagering excise taxes, penalties 
and interest due and owing from the defendant for the tax- 
able years 1948, 1949, 1950, 1953 and 1954, arising under 
the laws of the United States pertaining to Internal 
Revenue. 


Vv 


Defendant resides at 2024 Hayden Road, Avondale, 
Maryland, within the J udicial District of Maryland. 


VI 


The defendant failed to file his individual income tax 
returns for the taxable years 1948, 1949 and 1950. 


Vil 


On May 19, 1952, the Commissioner of Internal Revenue 
made jeopardy assessments of income taxes, penalties and 
interest against the defendant, Norman R. Baker, for the 
taxable years 1948, 1949 and 1950 as set out in Exhibit A, 
attached hereto and made a part hereof. On April 12, 1957, 
the Commissioner of Internal Revenue made a deficiency 
assessment of income taxes, penalties and interest against 
Norman R. Baker for the taxable year 1953 as set out in 
the attached Exhibit A. On January 8, 1957, the Commis- 
sioner of Internal Revenue made assessments of excise- 
wagering taxes, penalties and interest against Norman R. 
Baker for the periods as shown in Exhibit A, attached 
hereto and made a part hereof. 


vit 


Within ten days after the assessments as set out in Ex- 
hibit A, notice was given to and demand made of the de- 
fendent, Norman BR. Baker for the payment of the said 
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amounts assessed. The dates said notices were given and 
demands made are set out in Exhibit A. 


B.¢ 


Notices of liens for the amounts assessed as set out in 
Exhibit A were filed with the Clerk of the Circuit Court, 
Prince Georges County, Upper Marlboro, Maryland, on the 
dates as set out in Exhibit A. 


x 


As shown in Exhibit A, no payments of the amounts 
assessed have been made to the present time. There is now 
due and owing from the defendant to the United States the 
sum of $315,315.66, plus interest until paid as provided by 
law. 

WHEREFORE, plaintiff prays for judgment against the 
defendant, Norman R. Baker, in the sum of $315,315.66, 
pins interest on each assessment until paid and such other 
and farther relief as this Court deems just and proper. 


IN THE UNITED STATES DISTRICT COURT FOR 
THE EASTEEN DISTRICT OF VIRGINIA 


Civil No. 1711 


Usrrep Srares or AMEEICA, 
Plaintiff, 


v. 


Percy M. May, 
Defendant. 


“NOW COMES the plaintiff, the United: States‘of Amer- 
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ica, by its attorney, L. Shields Parsons, United States Attor- 
ney in and for the Eastern District of Virginia, and for its 
cause of action against the defendant Percy M. May com- 
plains and alleges as follows: 


I 


Plaintiff is presently, and was during all times herein- 
after mentioned, a corporation sovereign and a body politic. 


sf 


This action has been authorized and requested by the 
Commissioner of Internal Revenue, a delegate of the Secre- 
tary of the Treasury, and is brought under the direction 
of the Attorney General of the United States. 


mm 


The defendant Percy M. May resides within the judicial 
District of the Eastern District of Virginia. 


Iv 


This is an action of a civil nature for unpaid taxes, pen- 
alties and interest due and owing from the defendant Perey 
M. May for the taxable years 1948, 1949, and 1950, arising 
under the laws of the United States pertaining to internal 
revenue. 

Vv 


Jurisdiction is conferred upon this Court by ced 
1340 and 1345, Title 28, United States Code. 


VI 


On March 14, 1952, defendant Percy M. May executed 
Form 872, Consent fixing the Period of Limitation upon 
Assessment of Income and Profits Tax, which recites that 
any income tax for the taxable year 1948 may be assessed 
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at any time on or before June 30, 1953. A copy is attached 
and marked Plaintiff’s Exhibit I. 

On June 6, 1952, the Commissioner of Internal Revenue 
made a jeopardy assessment against the defendant Percy 
M. May for income taxes, penalties and interest for the 
taxable years 1948, 1949, and 1950 as follows: 


Tax Iaterest Penalty 


Assessed Assessed Assessed Total 
$ 59,771.75 $11,572.79 $ 2,988.59 $ 74,333.13 
5 11,468.67 4,291.64 101,593.12 
125,749.86 9,257.26 14,000.32 149,007.44 


Grand total $324,933.69 


Within 10 days thereafter on June 9, 1952, notice was 
given to and demand made of the defendant Percy M. May 
for the payment of the taxes, penalties and interest 
assessed, as set out hereinabove. 


vit 


On July 22, 1955, and October 19, 1955, payments of $40.00 
and $30.00, respectively, were made against the 1948 assess- 
ment. No part of the remaining balance of $74,263.13 of the 
1948 assessment nor any part of the 1949 and 1950 assess- 
ments set out in paragraph VI above have been paid to 
date. There is now due and owing from the defendant Percy 
M. May to the United States the total sum of $324,863.69 

interest from the date of each assessment until paid. 

WHEREFORE, plaintiff prays that this Court find that 
the defendant is indebted to, and that the plaintiff recover 
judgment against the defendant Percy M. May in the sum 
of $324,863.69 plus interest until paid, and grant such other 
and further relief as the Court deems just and proper. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 887-58 


Unrrep Srares oF AMERICA, 
Plaintiff, 
v. 
Ase Puisco, a/k/a JewBoy Dietz, 
Willie Dietz and James Dean 
Defendant. 


ANSWER 
FIRST DEFENSE 


The Complaint fails to state a cause of action upon which 
the relief sought can be granted. 


SECOND DEFENSE 


The Complaint is based upon a determination by the Bu- 
reau of Internal Revenue for the tax years 1948, 1949 and 
1950, against the defendant which assessment was arbi- 
trary, unreasonable, capricious and unlawful in that it in- 
creased his income of business enterprise by adding losses 
to income thereby disallowing allowable deductions. 


THIRD DEFENSE 


That there is now pending before the Bureau of Internal 
Revenue the claim by the defendant taxpayer for a refand 
of all funds legally refundable and said claim is at present 
under administrative review before the Bureau of Internal 
Revenue. That until this administrative review is granted 
this action should. be abated. 
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FOURTH DEFENSE 


That the Commissioner of Internal Revenue having made 
an election by making a levy of lien and distraint is barred 
from instituting an action in this Court to reduce the assess- 
ments to Judgment. 

WHEREFORE, the defendant asks that this Complaint 
be dismissed. 

H. Currorp ALLDER 
Attorney for Defendant 


CERTIFICATE OF MAILING 


I hereby certify that I have this 30th day of July, 1958, 
mailed a copy of the foregoing Answer to Oliver Gasch, 
United States Attorney for the District of Columbia. 

H. Currrorp ALLDER 
Attorney for Defendant 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil No. 3112-59 


Uxrrep Srares or AMERICA, 
Plaintiff, 
v. 
Norman BR. Baker 
Defendant. 


ANSWEE 
FIRST DEFENSE 


The Complaint fails to state a cause of action upon which 
the relief sought can be granted. 


SECOND DEFENSE 
The Complaint is based upon'a determination by the Bu- 
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reau of Internal Revenue for the tax years 1948, 1949 and 
1950, against the defendant which assessment was arbi- 
trary, unreasonable, capricious and unlawful in that it in- 
creased his income of business enterprise by adding losses 
to income thereby disallowing allowable deductions. 


THIRD DEFENSE 


Paragraph Six (6) of the Complaint states that the de- 
fendant failed to file his individual income tax returns for 
the taxable years 1948, 1949 and 1950. That is an absolute 
false statement because, the defendant for the taxable year 
1948 did file a return indicating an income of $13,346.18, 
for the taxable year 1949, $12,444.44, and for the taxable 
year 1950, $16,470.87, and paid the tax due on these sums. 


FOURTH DEFENSE 


That the Commissioner of Internal Revenue having made 
an election by making a levy of lien and distraint is barred 
from instituting an action in this Court to reduce the assess- 
ments to Judgment. 

WHEREFORE, the defendant asks that this Complaint 
be dismissed. 

H. Currrorp ALLDER 


Attorney for Defendant 


3107 Cummings Lane 
Chevy Chase 15, Maryland 


CERTIFICATE OF MAILING 


I hereby certify that I have this day of October, 1959, 
1958, mailed a copy of the foregoing Answer to Leon H. A. 
Pierson, Esq., 508 Post Office - Building, Baltimore 2, 
Maryland. , 


“we 


SY ae f salagen Pate Attorney for Defendant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2559-59 
Usrrep Sratzs or AMERICA, 
Plaintiff, 
v. 


Percy M. May, 
Defendant. 


ANSWER 
FIRST DEFENSE 
The Complaint fails to state a cause of action upon which 
the relief sought can be granted. 


SECOND DEFENSE 


based upon a determination by the Bu- 
years 1948, 1949 and 
was arbi- 


THIED DEFENSE 


That the Commissioner of Internal Revenue having made 
an election by making a levy of lien and distraint is barred 
from instituting an action in this Court to reduce the assess- 
ments to Judgment. 

WHEREFORE, the defendant asks that this Complaint 
be dismissed. 

H. Crrvronp ALLpsr 
Attorney for Defendant 
401 Third Street, N.W. 
Washington 1, D. C. 
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CERTIFICATE OF MAILING 


I hereby certify that have this day of October, 1959, 
mailed a copy of the foregoing Answer to Oliver Gasch, Esq., 
United States Attorney for the District of Columbia. 


H. Currorp ALLDER 
Attorney for Defendant 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 887-58 


Unrrep Srares oF AMERICA, 
% United States Attorney 
Washington, D. C. 
Plaintiff, 


Vv. 
Ase Puisco, a/k/a JewBoy Dietz, 


Willie Dietz and James Dean 
822 - 13th Street, N.W., Washington, D. C. 
Defendant. 


MOTION TO DISMISS 


The Defendant moves the Court to dismiss the Complaint 
in the above titled cause of action because this Court lacks 
jurisdiction in this matter because of the following facts: 

The Bureau of Internal Revenue for the tax years 1948, 
1949 and 1950 made a determination against the Defendant 
taxpayer which was arbitrary, unreasonable, capricious and 
unlawful in that it increased his income of business enter- 
prise by adding losses to income thereby disallowing allow- 
able deductions. ; 

Thereafter taxpayer Defendant made claim with the Bu- 
reau-of Internal Revenue timely and in accordance with 
the rules prescribed by the Bureau of Internal Revenue for 
refund of all funds legally refundable and said claim is 
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at present under administrative review before the Bureau 
of Internal Revenue. This is the only procedure allowed by 
law for the taxpayer to pursue as he must exhaust his ad- 
ministrative remedy before he can apply for judicial relief. 
(See Internal Revenue Code, 1954, Section 7422). The 
Defendant is further excluded from this Court by Title 
28, United States Code Section 1346. 

This Complaint states that this action seeking judgment 
has been authorized and requested by the Commissioner of 
Internal Revenne which has effect of avoiding a determina- 
tion of the claim for refund of the Defendant in a maner 
denied the Defendant. 

The Defendant respectfully submits that this Complaint 
is prematare and should not be considered by this Court 
until there has been an administrative determination of this 


matter. 
WHEREFORE, the Defendant asks that this Motion to 
Dismiss be granted. 


H. Currrorp ALLDER 
Attorney for Defendant 


401 Third Street, N.W., 
Suite 401 
Washington 1, D. C. 


POINT AND AUTHORITIES 


1. Bule 12b(1) Federal Rules Civil Procedure. 

2. Internal Revenue Code 1954, Section 7422. 

3. Title 28 United States Code Section 1346. 

I hereby certify that I have this 29th day of April, 1958, 
mailed a copy of the foregoing Motion to Oliver Gasch, 
United States Attorney for the District of Columbia. 


H. Curvvorp ALLDER 
Attorney for Defendant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


Civil No. 10542 


Unrrep Srares or AMERICA, 
Plaintiff, 
v. 
Norman R. Baker, 
2024 Hayden Road 
Avondale, Maryland 
Defendant. 


MOTION TO DISMISS 


The defendant moves the Court to dismiss the Complaint 
in the above entitled cause of action, because, it is most 
respectfully submitted this Court lacks jurisdiction in this 
matter because of the following facts: 

The Bureau of Internal Revenue for the tax years 1948, 
1949 and 1950 made a determination against the Defendant 
taxpayer which was arbitrary, unreasonable, capricious 
and unlawful in that it increased his income of business 
enterprise by adding losses to income thereby disallowing 
allowable deductions. The plaintiff has based its complaint 
upon information received from the Bureau of Internal 
Revenue and when plaintiff states in paragraph six (6) of 
thecomplaint that the defendant failed to file his indi- 
vidual income tax returns for the taxable years 1948, 1949 
and 1950 it is an absolute false statement because, the 
defendant for the taxable year 1948 did file a return indi- 
cating an income of $13,346.18, for the taxable year 1949, 
$12,444.44, and for the taxable year 1950, $16,470.87, and 
paid the tax due on these sums. 

The Bureau of Internal Revenue has already filed liens 
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for the amounts assessed by them with the Clerk of the 
Cirenit Court, Prince Georges County, Upper Marlboro, 
Maryland, as shown in paragraph nine (9) of the complaint 
and therefore, this complaint is unnecessary and duplicitas. 

WHEREFORE, the Defendant asks that this Motion to 
Dismiss be granted. 

H. Currrorp ALLDER 
Attorney for Defendant 


3107 Cummings Lane 
Chevy Chase 15, Maryland 


POINT AND AUTHORITIES 


1. Rule 12b(1) Federal Rules Civil Procedure. 

2. Herman Drews v. Commissioner Internal Revenue, In- 
ternal Revenue Docket No. 51556, 25 T.C. No. 161. 

3. Lesly Cohan v. Commissioner, 39 Fed.2nd 540 (C.A. 2). 

4. Sam Mesi v. Commissioner Docket No. 50868, 25 T.C. 
No. 64. 

I hereby certify that I have this 20th day of May, 1958, 
mailed a copy of the foregoing Motion to Leon H. A. Pier- 
son, Esq., 508 Post Office Building, Baltimore 2, Maryland. 


H. Currrozp ALLDER 
Attorney for Defendant 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 887-58 


Usrrep Srares or AMERICA, 
Plaintiff, 


v. 
Asz Putsco, a/k/a JewBoy Dietz, 
Willie Dietz and James Dean, 
Defendant. 
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MEMORANDUM 


Morris, J. This suit was brought by the United States 
for a judgment for unpaid taxes, penalties and interest, 
alleged to be due and owing by the defendant for the taxable 
years 1948, 1949 and 1950. The defendant has moved to 
dismiss the complaint, contending that, because his claim 
for refund, which he made following assessments and col- 
lections by administrative distraint proceedings (seizure of 
two bank accounts and an automobile), is presently under 
administrative review before the Bureau of Internal Reve- 
nue, this action is premature and should not be considered 
until an administrative determination has been made. He 
also contends that the Commissioner of Internal Revenue, 
having made an election that the Government will pursue 
the above stated remedy, is barred from instituting this 
action to reduce the assessments sued on to judgment. 

As for the contention that this action is premature, I am 
of the view that the failure to allow the defendant’s claim 
for refund is tantamount to a refusal to allow the same. In 
any event, the monies which are claimed should be refunded 
were applied only in part payment of the 1948 taxes and, 
therefore, could have no application to defendant’s tax 
liabilities for 1949 and 1950. 

The statute unquestionably gives the right to the Gov- 
ernment to reduce to judgment the tax liabilities of the 
defendant. Neither the language of the statute nor any 
authority submitted, or found by the Court, indicates that 
this right is impaired by the imposition of a jeopardy 
assessment. On the contrary, the only authority submitted 
indicates that the imposition of such jeopardy assessment 
does not preclude the reduction to judgment of such tax 
liabilities. United States v. Havner, 21 F. Supp. 985 (DC 
Iowa), reversed on other grounds, 101 F.2d 161. The mo- 
tion of the defendant to dismiss, will therefore, be denied. 

Counsel will prepare an appropriate order to carry this 
decision into effect. James W. Monzis 


July 18, 1958. Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 887-58 


Ustrrep States oF AMEBICA, 
Plaintiff, 


Vv. 
Ase Puisco, alias JewBoy Dietz, 
alias Willie Dietz, alias James Dean 
Defendant. 


ORDER 


This cause came on to be heard in open Court on the 18th 
day of June 1958 and upon consideration of the defendant’s 
motion to dismiss and having considered defendant’s points 
and authorities in support of said motion to dismiss and 
plaintiff’s points and authorities in opposition to said mo- 
tion to dismiss and having heard argument of counsel, and 
the Court having further considered plaintiff’s supplemen- 
tal points and authorities in opposition to defendant’s mo- 
tion to dismiss and defendant’s answer to plaintiff’s 
supplemental points and authorities, it is therefore this 1st 
day of August, 1958, 

OEDERED that defendant’s motion to dismiss be and 
the same is hereby denied. 


‘I hereby certify that service of the foregoing Order was 
made upon defendant by mailing a copy thereof to his 
atforney, H. Clifford Allder, Esq., 401 Third Street, N.W., 
Suite 401, Washington 1, D. C.,.this 30th day of July, 1958. 


petit Jounx F. Doyiz aor 
. Assistant United States Attorney 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND : 


Civil Order 10542 


Unirep Srates or AMERICA, 
Plaintiff, 
v. 
Norman R. Baker 
Defendant. 


Filed October 8, 1958 
Thomsen, Chief Judge 


Defendant has moved to dismiss this action brought by 
the United States under 28 U.S.C.A 1340 and 1345 to re 
duce to judgment certain assessments of income taxes and 
excise wagering taxes, with penalties and interest. 

Most of the allegations in the motion to dismiss raise 
questions of fact which cannot be disposed of in such a 
motion. But defendant also contends that the complaint is 
‘¢ynnecessary and duplicitas’’ (sic) because it shows that 
notice of liens for the amounts assessed had previously 
been filed with the Clerk of the Circuit Court, Prince 
Georges County, Upper Marlboro, Maryland. His Counsel 
argues that the government may either file a lien or file 
an action at law, but not both, and has made its election by 
filing the liens. This contention is supported neither by 
reason nor authority. 

The complaint alleges that the action is authorized and 
requested by the Commissioner of Internal Revenue, a dele- 
gate of the Secretary of Treasury, and is brought under 
the direction of the Attorney General of the United States 
26 U.S.C.A. 7401. See also 6502(a) I-R.C. 1954, 26 U.S.C.A. 
6502(a), formerly sec. 276(c) I-R.C. 1939. ‘‘Under the gen- 
eral taxation statutes the Commissioner of Internal Reve- 
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nue had several weapons that might be used by him in 
attempting to enforce the collection of taxes and the fact 
that he had used some of them lends no support to a reason- 
ing that he was deprived from using other lawful means 
for collection.” United States v. Havner S. D. Iowa, 21 F. 
Supp. 985, 988 reversed on other grounds, 101 F. 2nd 161. 
See also opinion in United States v. Plisco, D.D.C.—Civil 
Action No. 887-58-F. Supp. 
The Motion is hereby denied. 


Roszeit C. THOMSEN 
Chief Judge, 
United States District Court 


PRE-TRIAL PROCEEDINGS 


88-58, 3112-59 
2559-59 


Usrrep Srares or AMERICA 
v. 


Ase Puisco, etc. 
Norman R. Baker 
Percy M. May 


Consolidated actions for delinquent Federal income taxes, 
and for excise wagering taxes. 


UNDISPUTED FACTS: 


The government made assessments for Federal income 
tax deficiencies against all three defendants for the years 
1948, 1949 and 1950 and against D Baker for the year 1953, 
with interest and penalties, as set forth in the schedule 
attached hereto and made a part hereof. 
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Certain amounts were collected by levy which were cred- 
ited to the tax assessed against Plisco, May also set forth 
on the attached sheet. 

As to D Baker only, the P also assessed excise wagering 
taxes, as set forth on the attached schedule. 

Notice and demand were made as to all the income tax 
deficiency assessments. 

The PLAINTIFF the U. S. claims there is now due and 
owing from Ds income taxes as follows: 

PLISCO: $400,754.22 with interest from 4/11/52 

BAKER: $313,058.33 with interest on $309,740.33 from 
5/20/52 and on $3,318.00 and on $318,000.00 from 4/8/57 

MAY: $324,863.69 with interest from June 6, 1952 

PLAINTIFF U. S. claims from D Baker excise wagering 
taxes in the amount of $40,702.15, with interest on $75.01 
from Dec. 31, 1956 and on $40,627.14 from 3/17/54. 

P asserts the tax liabilities assessed against the three Ds 
for the years 1948, 1949 and 1950 arise out of a joint gam- 
bling venture engaged in by Plisco, Baker and May, and the 
tax deficiencies involved are primarily the result of the dis- 
allowance for tax purposes of certain losses allegedly in- 
curred in a joint gambling venture; that each of the Ds 
executed a waiver extending the time for assessment of 
taxes for the year 1948, to June 30, 1953, and the assess- 
ments were made within that period; that although demand 
has been made upon the Ds for payment of the tax deficien- 
cies, no payment has been received except as shown on the 
attached schedule. 

P claims D Baker subject to excess wagering taxes under 
26 USC §¢§ 3290, 3285 (’39 Code), alleging Baker was in the 
business of accepting wagers during the period for which 
the assessments were made. 

THE DEFENDANTS Plisco, Baker and May deny they 
are indebted to the U.S. in the amount claimed, or for any 
part thereof, on the ground that the assessment for income 
taxes was arbitrary and unreasonable, in that it increased 
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their income from their business enterprise by disallowing 
deductions for allowable losses. : 

D Plisco further asserts that there is now pending before 
the Bureau of Internal Revenue a claim by him for a refund 
of an amount obtained by levy and credited to the same 
income taxes, which is at present under Administrative Re- 
view before the Bureau of Internal Revenue, and contends 
that this action should be abated until determination of the 
administrative proceeding. 

D Baker denies that he was subject to excise wagering 
taxes during a period for which they were assessed. 

The Ds make the further defense that the Commissioner 
of Internal Revenue having made an election by making a 
levy of lien and restraint, is barred from instituting an 
action in this court to reduce the assessments to judgment. 
(‘This formed the basis for a motion to dismiss heretofore 
denied.) 


STIPULATIONS: 


Facts under “UNDISPUTED FACTS” 

It is stipulated the following may be admitted, without 
formal proof, subject to objections as to relevancy and 
materiality : 

Income tax returns for 1948, 1949 and 1950 filed by the 
Ds and initiated by the Pretrial Examiner 

Notice and demands on Baker for excise wagering taxes 
initialed by Pretrial Examiner 

Assessments for wagering taxes (Copies initialed by 
Pretrial Examiner) 

Photocopy of Baker’s 1953 income tax return (initialed 

_ by Pretrial Examiner) 

Copy of 90 day letter & statement attached thereto, 
addressed to D Baker.on date of Dec. 4, 1956 : 

Photocopy of Police Report, consisting of 11 pages and 
signed by Lt. ‘Todd O. Thoman, Jr., Morals. Div., 

_-: initialed by Pretrial Examiner ‘ i ‘ 

‘Counsel for P agrees:to give counsel for D, within one 
week, copies of the notice _aud ‘demands and assessments 
against Baker for wagering taxes. ae a oe ae 
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Counsel agree to exchange, within 2 weeks, the names and 
addresses of all witnesses known to them, including experts 
if any, and if they learn of additional witnesses will ex- 
change their names and addresses promptly. 


" ASSISTANT PRETRIAL EXAMINER — 
ATTORNEYS: 


_...-.....--.. Defendants 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 887-58 


Unirep States oF AMERICA, 
Plaintiff, 


Vv. 


Ase PLuisco, ET AL, 
Defendants. 


MEMORANDUM 


These are three cases consolidated for trial, each involv- 
ing an identical issue. In each the Government seeks to 
recover what it alleges are unpaid income taxes for the 
years 1948, 1949 and 1950. During the years in question 
Defendants were engaged as partners in a gambling enter- 
prise. They filed returns based on what they contend to be 
their net income from said enterprise, that is upon their 
winnings minus the losses they allege they suffered. The 
Commissioner of Internal Revenue accepted so much of 
their respective returns as indicated winnings, but rejected 
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their claims to losses, on the theory that while a declaration 
of winnings represented a statement against interest, claims 
for losses were in the nature of self serving statements. 
The Commissioner then assessed deficiencies against each 
defendant in an amount equal to the difference between the 
tax actually paid on their income as they had reported it 
and the tax due on their income as he determined it to be 
after deducting the claimed losses. 

It is first necessary to determine the weight to be given 
to the Commissioner’s determination, as the Government at 
trial introduced no other evidence. The United States Su- 
preme Court has said that the decision of the Commissioner 
as to an assessment of tax due is prima facie correct. Wick- 
wire v. Reinecke, 275 U.S. 101, 105. ‘‘Unquestionably the 
burden of proof is on the taxpayer to show that the Com- 
missioner’s determination is invalid.’’ Helvering v. Taylor, 
293 US. 507, 515; ef. also Frank v. Commissioner (6th Cir), 
226 F.2d 600, 602. 

While it is true, as Defendants’ counsel points out, that 
the above cited cases are factually different from the one at 
bar in that they originated as suits by the taxpayer against 
the Government, and not as in the instant case as suits by 
the Government against a taxpayer, this does not, in the 
Court’s view, make them inapplicable as precedents for the 
proposition for which they are cited. The pronouncements 
of these authorities appear to be so clear and unequivocal 
on the point that the Commissioner’s determination is pre- 
sumptively correct as to establish this proposition regard- 
less of who institutes the suit. In light of these authorities 
the Court must conclude that the determination of deficiency 
by the Commissioner has created a prima facie case. 

To rebut the Government’s case the Defendants offered 
the testimony of the defendant May, and, through him, 
certain records. May testified that the partners settled with 
each other at short intervals, and did not keep the original 
records of the individual gambling transactions, but that 
these were destroyed within a few days after the transac- 
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tions took place. The records which the Defendants sought 
to introduce through May purported to be daily summaries, 
showing the daily net win or loss for each day. May testified 
that these were accurate summaries, compiled by him. The 
Government objected to the admission of these records on 
the grounds that they were not business records within the 
scope of the applicable Federal statute. (28 U.S.C. Section 
1732 (a).) Having determined that the Government has es- 
tablished a prima facie case, the Court feels that a resolution 
of this issue of admissibility will be dispositive of the case. 

The Court at trial received the evidence in the sense that 
it permitted Defendants to place it in the record. To have 
done otherwise would have been to dispose of the case at 
that time. But the ruling of the Court at that time was not 
conclusive on the question of admissibility. Rather, the 
Court permitted Defendants to complete their record and 
then called on counsel to present argument on the question 
of admissibility, which both sides have done. 

The statute controlling the admissibility of business rec- 
ords is Title 28, Section 1732, of the United States Code, 
which provides in part that records are admissible ‘Of made 
in the regular course of business and if it was the regular 
course of such business to make such memoranda or 
record.’’ 

The United States Supreme Court discussed this statute 
in Palmer v. Hoffman, 318 U.S. 109. That was a personal 
injury action in which the Defendant railroad sought to in- 
troduce into evidence a statement its investigators had taken 
from the since-deceased engineer. The statement was offered 
as having been recorded in the regular course of business, 
pursuant to Defendant’s standard mode of practice in such 
cases. The Supreme Court affirmed the District Court’s 
action in rejecting it. The Court held that records under 
the statute must be ‘‘for the systematic conduct of the busi- 
ness as a business’ 318 U.S. at 113.. They must not be pri- 
marily intended for use in litigating. Jd. at 114. Mere regu- 


Sse one. 


larity of entry does not qualify records for admissibility, 
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unless they are kept for a specified purpose, that is for. the 
‘<management and operation of the business as such,’? Id. 
at 113. 

In Central R.R. Co. v. Jules S. Sottnek Co., 258 F.2d 85, 
the Court of Appeals for the Second Circuit, in discussing 
the rationale of the Palmer decision conclades that only 
when a record is relied upon in the day to day operation of 
the business does it have the ‘‘earmarks of reliability’’ or 
a “‘probability of trustworthiness’’ to be admitted under the 
statute as an exception to the hearsay rule. 

Thns it seems clear that when Congress enacted 28 U.S.C., 
Section 1732, and thereby created an exception to the hear- 
say rule, it created an exception which was to become opera- 
tive only when the evidence sought to be introduced under 
it carried with itself certain circumstantial indicia of verac- 
ity, that is that such records are admissible only when they 
have been relied on by the party compiling them in the usual 
course of his business. 

The Court is not persuaded that the records at issue here 
are admissible within the scope of the rule announced in the 
cited cases. The Court is not aware of any hard and fast 
rule determining what records are kept in the regular course 
of a gambling enterprise. It is by nature a secretive enter- 
prise, with presumably the less records kept the better for 
the operators of the enterprise. But as in any business, 
records fulfill two general functions, to provide information 
concerning the dealings of the entity with outsiders and to 
provide information concerning the internal affairs of the 
business. While the records here at issue might fulfill the 
later function, in that they might provide the basis for dis- 
tribution of profits among the partners, they would be of no 
assistance in identifying the parties with whom the entity 
has bad transactions and the amount owed to or by such 
parties. If there are any records which can be said to be 
kept in the regular course of the business of a gambling 
enterprise, in thst they are relied on in the systematic 
operation of such enterprise, it would be the daily records 
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of individual transactions, from which a summary of the 
daily net win or loss could be compiled. But the Defendants 
admit that these daily records were always destroyed. In 
the circumstances it seems manifest that the one line daily 
summaries which were made were kept for the purpose of 
providing the Defendants with some documentary support 
in their dealings with the Internal Revenue Service. As 
such they run contrary to the holding in Palmer, supra, 
that records kept for the purpose of defending litigation 
are not within the scope of the exception to the hearsay rule 
created by 28 U.S.C., Section 1732 and are thus not 
admissible. 

Therefore, since the Defendants have produced no admis- 
sible evidence to rebut the prima facie case established by 
the Government, it is the holding of this Court that judg- 
ment must be entered in favor of the Plaintiff herein, The 
United States of America, in the amount of the deficiencies 
assessed for the years 1948, 1949, and 1950. 

Counsel will submit an order in conformity with this 
opinion. 

(signed) Cartes F. McLavesum, 
Judge 
March 13, 1961 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Action No. 887-58 


Unrrep Srares or AMERICA, 
Plaintiff, 
v. 
. Ase Putsco, 


Defendant. 


This ‘cause came on for trial on February 2, 1961.In ac-- 
cordance with the Memorandum of the Court dated’ March 
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13, 1961, and filed in the consolidated action entitled United 
States of America v. Abe Plisco, et al, Civil Nos. 887-58 ; 
3112-59; and 2559-59, the Court finds for the plaintiff and 
against the defendant in each action. It is therefore 
ORDERED, ADJUDGED AND DECREED that the 
plaintiff, United States of America, have and recover from 
the defendant, Abe Plisco, the sum of $614,551.46, with in- 
terest thereon at six percent per annum from the date of 
this judgment, togther with the costs of this action to be 
taxed by the Clerk of this Court. 
Cuar.es F. McLaves in, 
United States District Judge 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Action No. 2559-59 


Ustrrep States oF AMERICA, 
Plaintiff, 


Vv. 
Percy M. May, 
Defendant. 


JUDGMENT 
This cause came on for trial on February 2, 1961. In ac- 
cordance with the Memorandum of the Court dated March 
13, 1961, and filed in the consolidated action entitled United 
States of America v. Abe Plisco, et al, Civil Nos. 887-58; 
3112-59; and 2559-59, the Court finds for the plaintiff and 
against the defendant in each action. It is therefore 
OBDERED, ADJUDGED AND DECREED that the 
plaintiff, United States of America, have and recover from 
the defendant, Percy M. May, the sum of $497,437.99, with 
interest thereon at six percent per annum from the date of 
this judgment, together with the costs of this action to be 
taxed by the Clerk of this Court. 
Cranes F. McLavonix, 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Action No. 3112-59 


Untren States or AMERICA, 
Plaintiff, 


Vv. 
Norman R. Baker, 
Defendant. 


JUDGMENT 
This cause came on for trial on February 2, 1961. In ac- 
cordance with the Memorandum of the Court dated March 
18, 1961, and filed in the consolidated action entitled United 
States of America v. Abe Plisco, et al, Civil Nos. 887-58; 
3112-59; and 2559-59, the Court finds for the plaintiff and 

against the defendant in each action. It is therefore 

ORDERED, ADJUDGED AND DECREED that the 
plaintiff, United States of America, have and recover from 
the defendant, Norman R. Baker, the sum of $474,397.38, 
with interest thereon at six percent per annum from the 
date of this judgment, together with the costs of this action 

to be taxed by the Clerk of this Court. 

Cuar.es F, McLavcHim, 

United States District Judge 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Nos. 887-58, 2559-59, 3112-59 


Unrrep States or AMERICA, 
Plaintiff, 
v. 
Axz Puisco, Percy M. May, Norman R. Baker, 
‘ Defendants. 
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NOTICE OF APPEAL 


Notice is hereby given this 9th day of June, 1961, that the 
defendants, Abe Plisco, Percy M. May, Norman R. Baker, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 13th day of April, 1961, in favor of the 
plaintiff United States of America against said defendants 
‘Abe Plisco, Percy M. May, Norman R. Baker. 


H. Currorp ALLDER, 
Attorney for Defendants 
401 Third Street, N.W. 
Washington 1, D. C. 


OF PROCEEDINGS 
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 887-58 
Usrrep States or Amenica, Plaintiff, 
v. 
Azz Puisco, a/k/a JewBoy Dietz, Willie Dietz and 
James Dean, Defendant. 


Civil Action No. 2559-59 
Uxrrep States or AMERICA, Plaintiff, 


v. 


Pzrcy M. May, Defendant. 


Civil Action No. 3112-59 
Uxrrep States oy AMERICA, Plaintiff, 


Vv. 


Nonmax B. Baxzs, Defendant. 


Washington, D. C., 
Thursday, February 2, 1961. 
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The above-entitled matter came on for hearing before 
HONORABLE CHARLES F. McLAUGHLIN, United 
States District Court Judge, at 11:05 a.m. 


APPEARANCES: 


On behalf of Plaintiff: 
JAMES H. FALLOON, Esq. 


On behalf of Defendants: 
H. CLIFFORD ALLDER, Esq. 


CONTENTS 


Opening statement of counsel for Government. 
Opening statement of counsel for defendants. 


WITNESSES 


For Defendants Direct Cross Redirect Recross 
Percy M. May 7 10 18 20 


EXHIBITS 


For In 
For Defendants Identification Evidence 
No. 1—Records for year 1948 6 10 
No. 2—Records for year 1949 6 10 
No. 3—Records for year 1950 6 10 


PROCEEDINGS 


THE COURT: The Clerk will call the case. 

THE DEPUTY CLERK: The case of U. S. versus Plisco, 
case of U.S. versus May, and the case of U. S. versus Baker. 
Aré‘counsel for both sides ready? — 

MR. FALLOON: Ready. __ 

MR. ALLDER: Ready for the defendants, Your Honor. 

THE COURT: Counsel'for the plaintiff may proceed 
with:his opeming statement. 
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MR. FALLOON: Do you care for a statement, Your 
Honor, covering what we talked in there, what the case is 
about? : 

THE COURT: I think it might be well for the record to 
state the issue as briefly as possible. It seems to be restricted 
to one issue as the Court understands it. You may state 
the issue. 

MR. FALLOON: The three cases are combined for trial 
purposes, but limited to the issues pertaining to taxes for 
1948 and 1949 and 1950. They are based upon income taxes. 
The result comes from the operation of a gambling enter- 
prise of which the three defendants in these three cases 
were partners. 

They filed income tax returns in which they listed win- 
nings and losses as a result of these enterprises; and upon 
examination, the District Director, in assessing taxes, dis- 
allowed the losses. He did charge them with the wins. 

Assessments were made and some payments had been 
made on those, but the pretrial order by the assistant pre- 
trial commissioner sets forth the undisputed amount of the 
taxes, of the balance that are due now, and the schedule 
attached thereto gives the date of assessments, the amount 
of the taxes assessed, the credits, and gives the total for 
each of the defendants. 

There is only one item that I might call attention to, and 
that is that there might be a question as to the timeliness 
of assessing the taxes for 1948 for each of them, except for 
the fact that they signed a waiver, which I think Mr. 
Allder— 

MR. ALLDER: We agree upon that, Your Honor. 

MB. FALLOON: The United States, therefore, as plain- 
tiff in this action rests upon the finding of the pretrial 
examiner and the amounts on the theory that that presents 
a prima facie case in favor of the Government, although 
it is subject to rebuttal 

THE COURT: Counsel for the defendant. 

MB. ALLDEB: If it please the Court, the statement 
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made by counsel for the plaintiff I agree with except for 
one thing. I think the Court understands that. I just want 
to make the record clear. We agree that the figures are 
correct, correct in this sense, that those are the figures 
assessed by the Commissioner of Internal Revenue. We 
dispute the correctness of the figures themselves. The 
assessment should not have been that. : 

These taxpayers were called upon during an investiga- 
tion to produce records of this enterprise of theirs, which 
consisted of a gambling business. They produced these rec- 
ords which showed every day that the operation was in 
existence for these three years in question, 1948, 1949, and 
1950. The records showed that on one day they either won 
or lost a certain amount of money and the next day and 
the next day the same way. It did not show the gross win 
and the gross loss of each day with the nct win or loss, but 
did show the net win or loss for each particular day, then 
a tabulation at the end of the month that they had won so 
much and lost so much, and then it was either a net win or 
a net loss. 

I would like to put one of the defendants on the stand, 
Percy May, to introduce the records that were given to the 
Internal Revenue and upon which the assessment was made. 
In other words, the Internal Revenue accepted their win- 
nings as being true, but disallowed the losses, therefore, 
caused a difference in what they had reported in their in- 
come tax returns and what they said they should have re- 
ported. In other words, they reported accurately in their 
returns their individual shares of the net winnings as shown 
by their own records, allowing themselves the losses that 
they claimed they had. The Government disallowed that 
and claimed this additional amount which is here at issue 
today. 


Mr. May. 


Thereupon 
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PERCY M. MAY 


one of the defendants, was called as a witness for the de- 
fendants, and, being first duly sworn, was examined and 
testified as follows: 

MR. ALLDER: May I have these marked for identifica- 
tion first, Your Honor? I have records of each of the three 
years, but I think it is only necessary to put an identifica- 
tion on each one of them, Your Honor, make them three 
exhibits. 

THE COURT: Very well. 

MB. ALLDER: Make the year 1948 Defendant’s 
Exhibit 1. 

(Records for year 1948 were marked Defendants’s 
Exhibit No. 1 for Identification.) 

MB. ALLDER: The year 1949 will be Defendant’s Ex- 
hibit No. 2. 

(Records for year 1949 were marked Defendant’s 
Exhibit No. 2 for Identification.) 


MR. ALLDER: The year 1950 will be Defendant’s Ex- 
hibit No. 3. 
(Records for year 1950 were marked Defendant’s 
Exhibit No. 3 for Identification.) 
THE COURT: What are the numbers of the exhibits, 
Mr. Allder? 


MR. ALLDEB: 1, 2, and 3, the year 1948 records being 1, 
the year 1949 being Exhibit No. 2, and the year 1950 being 
Exhibit No. 3, Your Honor. 

These are the same ones I showed you. 

MR. FALLOON: Yes, I am familiar with them. 

_ THE COURT: Seriatim they are 148, °49, and ’50? 
_ MB. ALLDER: Yes, Your Honor. 

THE COURT: Has the witness been sworn? 

‘MR. ALLDER: Yes, Your Honor. 

THE DEPUTY:CLERE: Yes, he has. 

THE COURT: I didn’t get the name. 

THE WITNESS: Percy -M. May. - 
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DIRECT EXAMINATION 
BY MR. ALLDER: 


Q. That is Percy M. May? A. Percy M. May, Your 
Honor. eer 

Q. Where do you reside, Mr. May? A. Virginia. — 

Q. The address? A.3103 Tenth Street North, Arlington. 

Q. And you are one of the defendants in these three cases 
here today? A. Yes, sir. 

Q. Now, directing your attention to the years 1948, 1949, 
and 1950, were you engaged in a business enterprise with 
the other two defendants? A. Yes, sir. 

Q. The other two defendants being Abe Plisco and Nor- 
man Baker? A. Yes, sir. 

Q. And in that enterprise, who took care of the book- 
keeping? <A.I did. 

Q. And looking at what has been identified as Exhibits 
No. 1, 2, and 3, will you tell us who kept those records? 
A. I did, sir. 

Q. And are they the records concerning this enterprise 
the three of you were engagedin? A. Yes, sir. 

Q. Now, looking at those records, you have seen them 
numerous times before, have younot? A. Yes, sir. 

Q. Since they were completed? A. Yes, sir. 

Q. Now, were those records made each day of the business 
enterprise as indicated with the dates on there? A. Day by 
day. 

Q. And they were regularly entered at the close of each 
business day? A. Every business day. 

Q. And do they truthfully reflect what the net win and 
net loss was on each of the days indicated therein? A. They 
do exactly. 

Q. They are accurate? A. Accurate. 

Q. Now, in this enterprise, you say you kept the records 
and all those are in your handwriting? A. Yes, sir. 

Q. Now, during those three years, "48, °49, and 1950, in 
the actual operation of the business in compiling these ree- 
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ords, who else was present there besides yout A. Just 
Norman Baker and myself. 

Q. And then at the completion of the business when there 
was determined to be a distribution of profits, the third 
defendant, Abe Plisco, received a portion of those profits 
as reflected by the tax returns? A. Absolutely, sir. 

Q. But he took no part in the operation there in the office? 
A. No, sir. 

MR. ALLDER: I offer these records in evidence, Your 
Honor. I have no further questions. 

MR. FALLOON: I object on the grounds that they are 
not the best evidence and no sufficient foundation has been 
laid. 

THE COURT: For the purpose of the record, the Court 
will allow the exhibits to be received in evidence subject to 
the Court’s consideration of the legal weight to attach to 
them after considering the legal authorities that will be 
submitted by counsel on the question. 


(Defendant’s Exhibits No. 1, 2, and 3 for Identifica- 
tion were received in evidence and marked Defend- 
ant’s Exhibits No. 1, 2, and 3, respectively.) 

MR. ALLDER: I have no further questions. 
MR. FALLOON: I would like to ask a few questions. 
THE COURT: You may cross-examine. 


CROSS EXAMINATION 
BY MR. FALLOON: 


Q. Mr. May, Exhibit 1, on the first entry, is January, 
1948, the first entry is on the first day of the year, a net win 
of $259.50, is that correct? A. If you will let me see the 
record. I don’t know. It has been several years ago, twelve 
years ago. 

Q. Iam sorry, sir. A. Yes, sir, that is correct. 

Q. Where did you get that figure? A. We were in busi- 
ness since 1941, sir. I mean, that figure is, in other words, 
whatever our total business we did that day,-whatever we 
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paid out, that is what we won. That is the only way we 
could get a figure to it. 

Q. What you state is that on that day you earned more 
than you paid out, the $259.50? A. We earned $259.50 on 
that day. 

Q. How did you arrive at that figure, Mr. May? A. Well, 
if, for instance, we took in $4,000 and we paid out which 
would be $3,700, we ended up with $259, that is the way we 
got our figure. Then the Internal Revenue, which brought 
us down every two or three years, examined my books; and 
I was even recommended that the man could call up and 
see how I kept my books, because they had so much trouble 
with other people. That is Internal Revenue themselves. 

MR. FALLOON: I move that that comment be stricken 
as vot responsive. 

THE COURT: Just answer the question. 

THE WITNESS: Your Honor, I am trying to get to the 
way I get the figure. 

THE COURT: We will get at it, but regardless of how 
you may feel as to how the thing was handled, if the ques- 
tion doesn’t ask for that answer, jast limit yourself to the 
answer. The question was, How did you get that figure, I 
believe? 

THE WITNESS: My first answer was that the amount, 
total net of business we took in and what we had to pay out 
in that day’s business to people that had hits is how we 
come to the conclusion of the final figure, whether we won 
or lost. Now, what the net business was that day, I don’t 
know; but whatever it was, that was the final figure. That 
is how much we won on that day. 


BY MR. FALLOON: 


Q. Mr. May, could you tell us how you could figure now— 
A. No, sir. 

Q. —how much was the total take in on that day? A. It 
varied every day, sir. I could not. After all these years, I 
could not. 
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Q. This figure that you kept only gives your version of 
the profit, is that right? A. Well, yes, I would say that. 

Q. It doesn’t give the intake and the expenses on that day, 
does it? A. No, it does not. 

Q. Did you keep any sach books? A. Did I keep any such 
books? 

Q. Showing the amount that was taken in and the amount 
paidout? A. No, I did not. 

Q. In other words, what you put down was what in your 
opinion was the net profit on that particular day? A. 
That’s right. 

Q. Who kept the total of all that was taken in? A. The 
total of what? 

Q. Who kept a list of all the intake, the income from this 
gambling enterprise? A. Well, I kept it, but it was always 
checked day by day by Mr. Baker. 

Q. But you do not have any of those figures? A. No, I 
do not. 

Q. Did you ever keep those figures and any such books? 
A. No, sir, I did not. 

Q. Do I understand, then, that on each of these exhibits 
which cover all of the playing days, Exhibit 1 being 1948, 
Exhibit 2, 1949, and Exhibit 3, 1950, you only have a sum- 
mation but no records to substantiate the amount of losses 
orthe amount of wins? A. No, sir, I do not. 

Q. At any time could you have told who had wins? A. 
Could I tell who had wins? 

Q Yes. <A. No, sir, I could not. Like I say, this is some- 
thing that happened eleven years ago. I am in a different 
business now. My mind is on another business, and Icouldn’t 
recall it; and even at the time when we did do business, we 
had people that I didn’t even know the names. They went 
by 100, they went by No. 2, code names and so forth and so 
on like that. I did not know. 

-Q In other words, at no time did you know accurately 


how,much was taken in and how much was paid out except 


what somebody told you? A. Yes, we knew every day after 
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the day’s business was over and we totaled our receipts, 
and whatever the amount of the receipts came to, we knew 
what we had, our business that day; and if the pay out was 
less, we deducted ; and if our pay out was more, then we lost. 

Q. Those figures were based upon what your pickup men 
may have telephoned you, is that it? A. We never had any 
pickup men. All our business was telephone. 

Q. How did you make payoffs? A. How did we make 
them? 

Q. You didn’t make those by telephone? A. No. Some 
people once a day and some people once a week. They paid 
us by the week. 

Q. Did you ever make any entries as to who won from 
you? A. No, we did not. We just kept our personal records 
of it; and when it was settled, whether they paid us or we 
paid them, that was the end of the transaction. 

Q. Let me ask you this. Did you during the day jot down 
items from time to time as to what was phoned in? A. 
What do you mean? 

Q. You did jot down the items that were phoned you, did 
you not? A. Oh, we had to take them down in order to 
have a record of what we were doing in taking care of the 
business. 

Q. What happened to those records? A. After the day 
was over, when we settled with the person, if our money 
was correct with them or their money was correct with us, 
that was the end of it as far as that transaction was con- 
cerned. 

Q. Did anyone else keep any records? A. No, sir. I was 
the only one kept records; and Mr. Baker and myself, we 
checked with each other, because he was a partner same as 
Mr. Plisco, which Mr. Plisco we maybe saw once a month. 
He was in the District wholesale flower business. He wasn’t 
around. There was only two of us in the office. 

Q. This was a profitable enterprise? A. In other words, 
Mr. Plisco took Mr. Baker’s and my word for whatever 
went on. 
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Q. This was a profitable enterprise? A. Yes, sir. Accord- 
ing to our records, if you check back all the years we were 
in business, we paid tax every year. 

Q. But the taxes you paid were based not upon original 
records buat on your summation? A. It was based on these 
same identical slips or books that I presented to Internal 
Revenue at least six or seven times. 

Q. Let me call your attention on Exhibit 1 to the item 
under date of January 13th, in which you show a loss of 
$22,702.77, is that right? A. Yes, sir. 

Q. For the first twelve days I note that there were wins 
each day, is that right? A. Yes, sir. 

Q. But on the 13th—I don’t attribute that to superstition 
—but you did have a $22,702.77 loss? A. Yes, sir. 

Q Did that all go to one person? A. No, sir, it did not. 

Q. Can you give any substantiation as to the amount of 
that loss in that particular day from any records that you 
have? A. Well, you see, in a business of this type that we 
are charged with here that we were in there is such a thing 
as what they call numbers that are real bad. Now, for in- 
stance, like a day like this, we might have people call us in 
five hundred dollars. Fellows around town do a little busi- 
ness themselves and they get in a trap with a number, they 
want to bet, they might bet you five hundred dollars on a 
single number. Another guy might bet you three hundred 
dollars on a single number. So when it ends up and if you 
come up with a bad number that day, you are bound to lose 
that kind of money. Now, let us go back here to the 26th. 
I lost $26,000 this day. On the month I actually ended up 
losing after those two days, another six thousand dollar day, 
an eight thousand dollar day, I still ended up on the month 
losing $19,000, which I don’t think is too bad, having two 
disastrous days like that besides the other day. 

Q Let’s go back to that January 13th. You did take in 
some money on that day? A. Yes, sir. That is what I say. 
Whatever I took in, the amount was deducted. In other 
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words, say my hits were $30,000 and I took in $8,000, that 
would make me $22,000 loser. 

Q. Is there any way that you can determine how much 
was taken in that day? A. No, sir, I cannot. No use me 
sitting here telling you any different, because I would be 
lying. 

Q. Is that true for all of the items on all the exhibits? 
A. All the way through 48, ’49, ’50, I could not substantiate 
anything that you ask me in that respect. 

Q. Any of those figures that you have submitted there 
were kept by you, but they are only net results each day? 
A. These are my figures, and I took the oath and I am tell- 
ing the truth, and I still stand by it. 

Q. But there is no way in which you can substantiate any 
of those items? A. No, sir. 

Q. There are no other books that would help in checking 
those items? A. No, sir. 

Q. We must rely then upon the figures that you give us 
at thislate date? A. Yes, sir. 

MR. FALLOON: I object to that as not the best evidence 
and ask that it be stricken from the record. 

THE COURT: Does counsel wish to comment on that? 

MR. ALLDER: I want to ask a few questions first, Your 
Honor, before you rule on it if I may. 

THE COURT: Go ahead. 


REDIRECT EXAMINATION 
BY MR. ALLDER: 


Q. Mr. May, during these three years in question you did 
have each day, did you not, an accurate total of the gross 
amount of play? A. Yes, sir. 

Q. And you did have an accurate account of what was 
won and what was lost each day? A. Absolutely. 

Q. And without anybody telling you, but from your own 
records there, you compiled this final figure for each day 
which was either a win or loss? A. Absolutely. 
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Q. Now, is there any doubt in your mind that that was an 
accurate figure of the day’s business that you made entry 
of on each of those exhibits? A. No, sir, I know these fig- 
ures to be absolutely correct. 

Q. You swear that they are true? A. I swear that they 
are correct. 

Q. And the records or slips or whatever it was that you 
got these results from you destroyed after you had checked 
with Mr. Baker and saw that— A. After Mr. Baker and 
I checked day for day, and just like I stated before, some 
customers we settled by the day, some we settled by the 
week, and it all depends upon what the amount of money 
was, one way or the other, when we did it, sometimes two 
or three days, but our figures themselves were checked and 
totaled every day. Every day was a day’s business as far as 
we were concerned with figures, and that was it. 

Q. And there are no other records in existence? A. No, 

Q. Of those? A. No, sir. For instance, I will just put it 
in round figures. Say we paid out, had a $5,000 losing day 
today, and the place where we were working we paid $100 
rent. That would be $5,100. And I bought pads and pencils 
or any expense of telephone or anything like that was added 
in, that was a total loss, and that was all included in to- 
gether. 

Q And was it— A.I never had no record of paying the 
rent, never had any record of paying the telephone, or any- 
thing like that. 

Q Is the reason that you destroyed these original papers 
as oon as possible because you didn’t want to have incrim- 
inating papers around? A. Absolutely. 

MR. ALLDEBR: I have nothing further to ask. 


BECEOSS EXAMINATION 
BY MB. FALLOON: 


Q AsI understand this, then, Mr. May, this list of losses 
you have there also included rent, perhaps the use of an 
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automobile. How can we tell what was charged? A. No, sir, 
we never had the use of an automobile in here. What I was 
explaining about would be the actual expenses in our office 
that it took Mr. Baker and myself to operate. 

Q. Can you tell us now how much was charged to tele- 
phone? A. Well, in 1948-1950, I think they were about six 
dollars. Now they are about nine dollars. I don’t know. 

Q. Can you tell us how much was charged to rent for any 
period covered by those three exhibits? A. Well, I mean, 
this business that we were in, we never stayed any place 
too long. We had to go from one place to another. We might 
have paid seventy-five dollars one place, might have paid 
one hundred twenty-five another place. It all depended upon 
where we worked. 

Q. You might also have it in your home at some time or 
another? A. Have what in my home. 

Q. The operation? A. Never in my home. 

Q. Anybody else’s home? A. No, sir. 

Q. Is there any way we can determine whether all of the 
expenses you charged were legitimate expenses? A. I ex- 
plained that to you, sir, there is no way in the world. I have 
no records of anything. 

Q. What you entered on these sheets, what you have 
offered here, was taken off of other entries that you made? 
A. It was taken day by day of the money we took in, money 
we paid out, including our expenses, if we had any that day, 
or anything else; and it was all included in that day; and 
when the night was over and we run our ribbon down of 
what we had done, that was our answer for the day. 

Q. But you have none of those original entries? <A. No, 
sir, I do not. 

Q. They were destroyed every day? A. After I settled 
with the customers, whether they owed me or I owed them. 
™ MR. FALLOON: I. renew my motion.to strike these ex- 
hibits on the ground that they are not the best evidonne, 
They are not original-entries. , 

MR. ALLDER: I think Your Honor has already ‘aled 
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on this. You said you were admitting them subject to a 
memorandum of law to be submitted later. 

THE COURT: Of course, the Court has ruled upon them 
on the basis of the offer at that time. There has been con- 
siderable cross examination which has collaborated the ob- 
jection of the Government. The Court understood from 
counsel that he had some authority upon which he relied 
as the basis for the admission of this type of evidence. It 
seems to the Court that this matter goes somewhat to the 
heart of the controversy in the matter of the allowance or 
disallowance of the entries to which the witness has testified. 
Perhaps it might involve statutory provisions bearing upon 
the question of the keeping of records which the Court 
understands is the subject of some statutory law. 

MR. ALLDER: Well, if it please the Court, I call the 
Court’s attention to Title 28, United States Code, Section 
1732. 

“Records made in the regular course of business. Any 
court of the United States and any court established by Act 
of Congress, any writing or record, whether in the form of 
an entry, book, or otherwise, made as a memorandum or 
record of any act, transaction, occurrence, or event, shall 
be admissible as evidence if such act, transaction, occur- 
rence, or event is made in the regular course of any business 
and if it was the regular course of such business to make 
such memorandum of record at the time of such act, trans- 
action, occurrence, or event, or within a reasonable time 
thereafter. 

¢¢ All other circumstances of the making of such writing or 
record, inelnding lack of personal knowledge by the integral 
maker, may be show to effect its weight, but such circum- 
stances shall not affect its admissibility. 

“The term business as used in this section includes a 
business, profession, occupation, and calling of every kind.”’ 

And then calling the Court’s attention to the case of the 
United States v. Shenk, 126 F. 2d 702. 

“Income tax evasion. Records of gambling enterprise 


45 


conducted in home where it was a partnership were admis- 
sible on behalf of the defendant.”’ 

I think that certainly covers this situation, Your Honor. 

THE COURT: What is the Government’s position with 
respect to the question of admissibility, not a question of 
weight, under the provision of the statute that has been 
cited? 

Of course, there are two elements involved in objections 
to testimony having to do with any type of evidence, par- 
ticularly in this case with respect to evidence of records. 
One is the question of admissibility and the other is the 
question of weight. These entries are submitted as records. 
That does not necessarily mean that acceptability or ad- 
missibility of the records by the Court constitutes any ruling 
by the Court as to the weight or lack of weight attaching 
to the material that is submitted as a record. 

It seems to the Court that the statute with respect to 
material to be incorporated in an income tax return to be 
used as the basis for the filing of an income tax return re- 
quires that the parties keep accurate records or full records 
or records as described and referred to in the statate. The 
question as to whether the record which has been submitted 
as a record kept presumably in accordance with the require- 
ments of the statute is to be considered on the basis of 
weight as supporting the requirements of the statute or not 
supporting the requirements of the statute is a question for 
the Court to determine on the basis of consideration of 
weight. 

Now, what is the Government’s position with respect to 
that? 

MR. FALLOON: I can understand Your Honor’s posi- 
tion on that. I might call your attention to the fact that 
there is a statutory requirement that the taxpayer keep 
books which will reflect the conduct of the business. The 
purnose for that obviously is so.that it can be checked. No 
one in-business can merely go in at the end of the year and 
say 1 made so much money and. it is no one’s business how 
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I made it or what I made or how much my expenses were. 
The sections I refer to are Section 446 of the 1954 Code, 
and-for these years in question the 1939 Code was in effect, 
Section 41. I think the wording is exactly the same in the 
two sections. And they require the taxpayers to keep some 
books. : 

Now, if he is going to keep books that do not reflect th 
conduct of the business, it is the Government’s contention 
that he can’t rely on them to compute income taxes. There 
must be some method of checking. Almost any business, 
even the practice of law, you have to keep some records 
of your expenses so it can be checked. In this case they 
kept none. 

It is our contention that these are not books which reflect 
the conduct of the business. They are nothing more than a 
memorandum which is not the regular course of business 
but merely what his summation is. True, it might be accu- 
rate, but we have no means of testing that. He has destroyed 
everything that would give this Court or the income tax 
people a method of checking the accuracy of his figures. 
He destroyed them deliberately. I can understand why he 
did, but he certainly cannot rely on figures that at the close 
of business he hands out and says this is what my net was 
on such and such a day. 

He admits that he had day-to-day records showing what 
they took in and what they paid out. He admits that at one 
time they knew how much rent they paid, how much they 
paid for telephone and any other expenses they may have 
had. I don’t know what they might amount to, but he de- 
stroyed those deliberately. So there is no way of checking 
them, and for that reason we contend that this is not the 
best evidence, that it does not come within the rule. 

(Witness excused.) 


THE COURT: There is a serious question in the Court’s 
mind as to whether the Court would be justified in ruling 
that a summation made daily in the course of the conduct 
of. the business as to what the business earned that day or 
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what the business lost that day can be said to be a record 
of that business’s operations. It does seem to the Court that 
it lacks the dignity of a record as a record is generally 
regarded and the record would be considered by the Court 
in the ordinary course of affairs. 

MR. ALLDER: I would like to point out one other case 
for Your Honor if I may. It has exactly this issue in it. It 
is a tax case in the Tax Court, and it is entitled TC Memo 
1957-172, Tax Court of the United States, Lesly Cohen, 
Petitioner, versus Commissioner of Internal Revenue, re- 
spondent, Docket No. 46719. This opinion was filed Septem- 
ber the 12th, 1957. Reading from page 21: 

“The information as to both gains and losses was fur- 
nished the investigating agent from records of the club and 
was received in evidence without objection. The agent 
frankly admitted that there was just as much reason to 
accept the record of losses as the record of gains.’ 

In other words, we have our Government saying here to 
Your Honor right now today, ‘‘We’ll take those figures. 
They are accurate as far as wins are concerned, but not as 
far as the losses are concerned.’’ Your Honor certainly 
under the statute, United States Code, has got to take these 
and then decide the weight to give them. I don’t see how 
Your Honor can fail to consider these records when they 
have relied on them in arriving at their assessment and 
their lien, which is the subject matter of this judgment 
they are asking for. If they can’t rely on these, what do they 
rely on? 

MR. FALLOON: May I say that there might be a differ- 
ent opinion had they kept records each day as to what the 
wins were and what the losses were on that day. Obviously, 
they objected to the losses, because the only losses were the 
ones’ in which the losses ‘outweighed the wins. We did not 
reject. all-of the losses they may have ‘sustained, betause 
om the.day when they won $250 they may have lost $7,000, 
byt‘ve-had.no record of that. The amount of the-wins-they 
had ‘are held against them because it isan. admission against 
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interest. If I report to the Government I took in $25,000, 
they are going to take my word for it, because it is against 
my interest to pad that, but it is not against my interest 
to pad the losses I have sustained, and I have to substan- 
tiate them. 

THE COURT: This matter goes so much to the heart of 
the controversy that is before the Court, the Court feels 
that, without passing upon the legal effect of these entries 
at this time, because of lack of citations of authority to 
guide the Court, other than the excerpt that has been read 
from one case, it seems to the Court that in order that the 
matter may be presented by way of a record so as to enable 
counsel on either side to have an opportunity to explore 
this matter with regard to the applicable law and to advise 
the Court by way of briefs in order that the Court may in 
turn be advised, may be enlightened by the citations of 
authority on both sides, that the Court should overrule the 
objection in order that the record may be complete without 
passing upon the weight to attach to the offer. 

The Court will recall that in the preliminary discussion 
in chambers that the Court was inquiring of counsel as to 
the length of time the case would take to try and how much 
evidence would be introduced and what character, that is 
to say, documentary or verbal, in order that the Court 
might meet all of its previous commitments, it was suggested 
by the Court that in view of the fact that this, except in one 
phase, case has never been made the subject of a motion 
that attacks the law on either side or urges upon the Court 
the ruling as a matter of law for either side, that it might 
be a safer course for the Court to pursue to avoid improper 
rulings so far as it is possible for the Court to do so by 

i t and consideration of authorities, to allow 
this record to be made and thereafter to permit counsel to 
file briefs in support of their respective contentions. 

Therefore, the Court will overrule the objection. 

MR. ALLDEB: Then, Your Honor, may I have ten days 
in which to submit my memorandum of law, my brief? 
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THE COURT: Is that agreeable to counsel for the Gov- 
ernment? 

MR. FALLOON: I assume I get an additional ten days 
after that. 

THE COURT: Oh, yes. 

MR. ALLDER: After you receive mine? 

MR. FALLOON: Yes, sir. 

THE COURT: That will be the ruling. That is on the 
theory that the burden of proof is on the defendants to 
establish the authenticity or the reliability of the records 
or material submitted as records upon which the defendants 
rely. 

MR. ALLDER: That will be one of the issues, Your 
Honor, as to who the burden is on. I don’t think Your Honor 
should determine that now until after you have read our 
briefs. 

THE COURT: The only evidence introduced is intro- 
duced on behalf of the defendants. The Court assumes that 
that evidence was introduced in support of a position by 
the defendant to meet the Government’s position, and it 
would seem in the circumstances that it would be logical 
for the defendants to file a brief and the Government to file 
an answer. Is there any question about that? 

MR. ALLDER: Oh, no, I understand it that way, Your 
Honor. 

THE COURT: Is that agreeable to both sides? 

MR. ALLDER: Or, yes. Iwill file mine first, yes. 

MR. FALLOON: Yes, sir. 

THE COURT: Normally, the party given the opportunity 
to file the original brief is given a certain number of days 
within which to file that brief and the opposing party is 
given a similar amount of time within which to file an 
answer to the brief, and thereafter the party filing the origi- 
nal brief is given, if that party desires to do so, time in 
which to file a reply brief. 

MR. ALLDER: Well, I couldn’t answer that, Your Honor, 
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until I read the reply, but I would only take five days to 
answer that if it is necessary. 

THE COURT: That is always true. You can’t determine 
whether you desire to file a reply brief to the answer brief 
of the opposite side until after you have had an opportunity 
to see the answer of the brief of the opposite side. So we 
will let it stand that way. The defendants will be given ten 
days from a date within which to file its brief. The plaintiff 
will be given ten days after receipt of a copy of plaintiff’s 
brief, rather, the defendants’ brief within which to file an 
answer brief, and counsel for the defendant will be allowed 
five days after receipt of the Government’s brief within 
which to file a reply brief in the event counsel for the de- 
fendants desires to file such a brief. 


MR. ALLDER: Thank you, Your Honor. 

THE COURT: If you are able after receipt of the Gov- 
ernment’s answer brief to reach a determination before 
five days as to whether you wish to file a reply brief, the 


Court would appreciate it if you would notify the Court in 
order that the Court will know that — 

MR. ALLDER: I certainly will, Your Honor. 

THE COURT: —it has all the material in the way of 
briefs and authorities and citations that counsel on both 
sides rely on. 

MR. ALLDER: I will do that, Your Honor. 

THE COURT: Now, is there anything farther? 

MR. ALLDEBR: Shall I leave these with your Clerk, Your 
Honor, or shall I keep them until the memorandum is sub- 
mitted? 

THE COURT: If you wish to make use of them, the Court 
would have no objection to your keeping them if that is 
agreeable to the Government. 

MB. FALLOON: I have no objection to having use of 
them. I assume that when he is finished with them I can see 
them if I should care to. 

MR. ALLDER: He can get them from the Clerk at any 
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time, as far as I am concerned, take them back to his office 
or anything else he wants to. 

THE COURT: Let us let it rest this way. These are in 
possession of the Court and in the custody of the Clerk at 
this time, the Court Clerk. They will remain in custody, but 
the Court grants permission to both parties to make use of 
them, and the Court so advises the Court Clerk. You will 
give him a receipt for them if you take them out of the 
Court at any time. 

MR. FALLOON: Certainly, Your Honor. No objection. 

MR. ALLDER: It is perfectly agreeable. Thank you, 
Your Honor. 

THE COURT: So for purpose of certainty the defend- 
ant’s brief will be filed by February 13th, and the Govern- 
ment’s brief will be filed by Thursday, February 23d. The 
reply brief will be filed by Tuesday, the 28th. Both sides 
rest at this time? 


MR. FALLOON: Both sides rest. 
MR. ALLDER: Yes, Your Honor. 
THE COURT: Very well. 


(The hearing adjourned at 11:56 a.m.) 
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STATEMENT OF QUESTIONS PRESENTED 


1. Where part of assessed taxes has been collected by 
distraint proceedings, is the District Court deprived of 
jurisdiction to entertain a suit by the United States for 
the unpaid portion of the assessed taxes? 

2. Does the introduction in evidence of a tax assess- 
ment, duly made, establish a prima facie case for the 
United States and thereby place the burden on the tax- 
payer to show that the assessment is incorrect? 

3. Were the assessments in the instant case shown to 
be arbitrary, excessive, or erroneous? 

4 Did the trial court err in refusing to admit into © 
evidence the records offered by the taxpayers, where the 
records indicated only the net gain or loss by the part- 
nership on a daily basis? 

5. If the trial court properly failed to receive the 
records into evidence, did it nevertheless err in rendering 
judgment against Abe Plisco, since he received his part- 
nership share on the basis of the records? 


Ill 


INDEX 


Summary of Argument. 
Argument: 


I. Part collection of assessed income taxes by distraint 
does not bar the United States from proceeding in 
court to obtain judgment for the unpaid balance due 
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The assessments were not shown to be arbitrary or 
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COUNTER-STATEMENT OF THE CASE 


These three cases, consolidated for trial, involve in- 
come tax deficiencies, negligence penalties, and interest 


(1) 


2 


for the years 1948, 1949 and 1950. (R. 23.) Jeopardy 
assessments against each of the taxpayers were issued 
in 1952 in the following amounts for the years indicated 
(Attachment to Pre-trial Order, Appendix B, infra.)? 


Year Plisco Baker May 
1948 $167,879.57 $ 69,499.81 $ 74,833.13 
1949 103,931.06 101,122.97 101,598.12 
1950 140,919.24 189,117.55 149,007.44 


Total $412,729.87 $309,740.33 $324,933.69 


Timely notice and demand for payment were made as 
to all assessments. (BR. 21.) Proceeding under distraint 
warrants, the Government levied on two bank accounts 
of Pliseo in 1952 and 1954, realizing $11,984.65, which was 
applied against the deficiency for 1948. A total assessed 
deficiency of $400,754.22 against Plisco remained unpaid. 
(BR. 3.) Payments of $40 and $30 were collected from 
May in 1955, which were applied against the deficiency 
for 1948. (B. &) A total assessed deficiency of $324,- 
$63.69 against May remained unpaid. No amounts had 
been collected from Baker and the entire assessed defi- 
ciency against him remained unpaid. The United States 
instituted these suits to reduce the unpaid amounts of 
these assessments to judgment. 

During each of the years in question, the three tax- 
payers were partners in a gambling enterprise. Each 


2 All record references are to the Joint Appendix printed 
together with the taxpayers’ brief. 


2 This attachment to the pre-trial order is a schedule of 
the assessments and payments. It is printed as an appendix 
to the Government’s brief since it was inadvertently omitted 
in the printing of the Joint Appendix which contains the 
pre-trial order (R. 20-23). This schedule includes assess- 
ments against Baker for 1953 income tax deficiencies and 
wagering excise taxes for subsequent years. Since these 
issues were not common to the other defendants, Plisco and 
May, they were severed from the consolidated trial of the 
1948, 1949 and 1950 deficiencies common to all. 
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filed tax returns for the years in question, reporting some 
income from the gambling enterprise. The deficiencies 
resulted from the disallowance of certain alleged gam- 
bling losses. (R. 21, 23.) 

The unpaid balances due and owing on the various 
assessments having been established in the pre-trial pro- 
ceedings (R. 20-21), the United States, as plaintiff, rested 
its case on these findings, asserting that the assessments 
created a prima facie case that the assessed tax defi- 
ciencies were correct, though subject to rebuttal by the 
taxpayers. (R. 32). 

Percy May, one of the taxpayers, was the only witness 
called by them. He identified certain exhibits (Deft. Ex. 
1, 2, 3) as being the only records of the partnership’s 
gambling activities, which exhibits he had personally 
maintained during the years in question. These exhibits 
indicated one figure for each day of the years in question, 
which the witness testified was the daily net gain or loss 
each day for the partnership. (R. 35.) These exhibits 
were offered in evidence as records made in the regular 
course of business. (R. 44.) The witness had also testi- 
fied that memoranda of each gambling transaction was 
made, but these records were destroyed daily to avoid 
incrimination. (R. 42.) Objection was made that the 
exhibits were not the best evidence and that they were 
not original entries. (R. 43.) The court received the 
exhibits conditionally, reserving a final ruling on ad- 
missibility until the parties had submitted briefs on that 
issue. (R. 48.) After briefs had been filed, the court 
held that the exhibits were not admissible as business 
records. Since the exclusion of the exhibits left the tax- 
payers without evidence to rebut the prima facie case 
established by the United States, judgment was due to 
be rendered in favor of the United States for the total 
amount of the deficiencies. (R. 27.) 

Judgment was rendered against Plisco, May, and Baker 
in the respective amounts of $614,551.46, $497,487.99, and 
$474,397.38. (R. 28, 29.) From these judgments the 
taxpayers now appeal. 


4 
STATUTES INVOLVED 


The pertinent statutes may be found in Appendix A, 
infra. 


SUMMARY OF ARGUMENT 


1. There is no basis in reason or authority for the 
assertion that remedies for the collection of assessed 
taxes are mutually exclusive and the use of one bars the 
use of other authorized remedies. Section 276(c), In- 
ternal Revenue Code of 1939, does provide that assessed 
income taxes may be collected by distraint or by pro- 
ceeding in court; however, the mere statement in dis- 
junctive form does not mean that only one of the remedies 
may be resorted to. Statutes establishing the procedure 
for collecting taxes should be construed to accomplish 
that result. Moreover, a construction leading to absurd 
results is to be avoided. Here, the construction sought 
by the taxpayers would force an election of collection 
remedies inconsistent with protecting the public revenues. 
The only decided case on this point, which has been dis- 
covered, rejects such a construction. 

2 The decided cases hold, without exception, that the 
Commissioner’s determination is presumptively correct. 
In suits by the Government for assessed taxes, the assess- 
ment, duly made, establishes prima facie that the taxpayer 
is indebted to the Government for the assessed amount. 
The burden is then on the taxpayer to overcome the prima 
facie case so made, and, if he fails to offer evidence 
which does so, judgment is properly rendered for the 
Government. 

3. The trial court did not find that the assessments 
were either arbitrary, excessive, or erroneous. More- 
over, it could not have made such a finding, since there is 
no evidence in this record to support the losses alleged 
to have been incurred by the taxpayers, the disallowance 
of which resulted in the assessments in question. The 
taxpayers’ contention that the Commissioner’s acceptance 
of so much of their records as indicated net winning 
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days and refusal to accept the indication of net losing 
days amounts to arbitrariness is not well founded. The 
record of winning days, though bare and conclusional, 
may be taken as an admission of income to that extent. 
This is no different than accepting a figure reported on 
a taxpayer’s return as establishing a minimum of sales, 
inventory, or the like, as an admission by him. Dedue- 
tions for gambling losses, as with other deductions, must 
be substantiated by the taxpayer, and the Commissioner’s 
refusal to recognize the taxpayer’s records in the instant 
ease as indubitable proof of the losses therein asserted 
cannot be deemed arbitrary. Those records are nothing 
more than self-serving assertions as to the losses, which, 
due to form, allow absolutely no possibility of check or 
verification. The records offered no more proof of the 
alleged losses to the Commissioner than would have been 
offered by the taxpayers’ unsupported statement. Dis- 
allowance of the alleged losses, in the absence of substan- 
tiation, is not arbitrary action on the Commissioner’s 
part. 

4. The trial court properly excluded the exhibits offered 
by the taxpayers from the record. These exhibits, the 
only permanent record maintained for the taxpayers’ 
gambling enterprise, were offered as records made in 
the regular course of business, said to be admissible 
under the specific authority of the Federal Business 
Becords Act. The record consisted of one entry for each 
day, said to represent the net win or loss for the day’s 
operation. However, cross-examination of the witness 
who kept these records revealed that the net figure was 
not the result of just the gambling transactions, but 
reflected all payouts made by the partnership. These 
records, therefore, fail to meet the express wording of 
the statute claimed to render them admissible in evi- 
dence. The records do not record any “act, transaction, 
occurrence, or event”, but rather record the keeper’s as- 
sertion of the net result of many different transactions. 
There being strong motivation to misrepresent the 
amounts of alleged losses (especially where the form of 
the record submits of no verification), these records 
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lack the basic trustworthiness that is the basis of the 
business records exception to the hearsay rule. 

The taxpayers now maintain that the records, if in- 
admissible as business records, should have been received 
as a record of the past recollection of the witness, Percy 
May. The records were expressly offered in the court 
below as business records, and, although the trial court 
specifically requested briefs on the issue of admissibility, 
the theory of recorded past recollection is now offered for 
the first time on appeal. Assuming, arguendo, that the 
taxpayers may raise this new theory on appeal, the rec- 
ords in question would still not be admissible. The sole 
question in the court below was whether alleged losses 
had in fact been incurred. The exhibits offered did not 
record the witness’s past recollection of what the part- 
nership’s gambling losses were. The records, such as 
they were, recorded the witness’s daily assertion as to 
what the partnership’s net taxable income was for each 
day, since all payouts, not just gambling wins and losses, 
were used in deriving the net figure. Net taxable income 
is a question of law to be arrived at by a judicial con- 
sideration of each of the transactions in which the enter- 
prise engaged. The net figure, representing an assertion 
as to a legal conclusion, could not be testified to by a 
witness directly, and it cannot be testified to indirectly 
by resort to a record of a witness’s past recollection of 
the same legal conclusion. If there ever existed a record 
of Perey May’s past recollection of the alleged losses, it 
was the individual notation of each betting transaction 
as it occurred. These individual records, however, were 
destroyed to avoid incrimination. The daily net figure 
is not secondary evidence of the original records, since 
that figure involves other transactions; however, even 
if it were, secondary evidence could not be availed of since 
the originals were destroyed for a fraudulent and illegal 
purpose. The exhibits were properly refused admission 
into evidence. 

5. Taxpayer Abe Plisco now contends that he is not 
taxable on any additional partnership income resulting 
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from disallowance of the alleged losses, because he had 
nothing to do with the operation of the business and 
received his share based on the partnership’s records, 
which even if wrong, still evidence the amount he re- 
ceived. The short answer to this contention is that a 
partner is taxable on his full share of partnership income 
even if it is not actually paid over to him. Disallowance 
of the losses resulted in an understatement of taxable 
income earned by the partnership, and Plisco, as a part- 
ner, is taxable on his full share whether distributed or 
not. 


ARGUMENT 


I 
Part Collection of Assessed Income Taxes by Distraint 
Does Not Bar the United States from Proceeding in 
Court to Obtain Judgment for the Unpaid Balance 
Due on the Assessment 


Section 276(c), Internal Revenue Code of 1939 (Ap- 
pendix A, infra) provides in part that assessed income 
taxes “may be collected by distraint or by a proceeding 
in court, but only if begun (1) within six years after of 
the assessment of the tax * * *.” This section estab- 
lishes a limitation period as to the different methods of 
collection, whereas the authority for proceeding by the 
different methods is contained in other specific sections 
of the Internal Revenue Code. 

Sections 3690 and 3700, Internal Revenue Code of 1939 
(Appendix A, infra) authorize the distraint of personalty 
and realty, respectively, in the collection of unpaid taxes, 
and it is nowhere mentioned in those sections that the 
distraint remedy is exclusive of other collection remedies. 
Section 3678, Code of 1939 (Appendix A, infra), author- 
izes prosecution of a civil action for the enforcement of 
tax liens. Such action is authorized “whether distraint 
proceedings have been commenced or not ° ° °.” General 
jurisdiction to entertain civil suits by the United States 
for the recovery of taxes is conferred on the United 
States District Courts by 28 U.S.C., Sections 1340 and 
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1345. Neither of these statutes makes the jurisdiction 
of the District Court in tax collection suits dependent on 
a showing that distraint proceedings have not been used. 
The only limitation found, on the authority to commence 
such suits, is the requirement of Section 3740, Internal 
Revenue Code of 1939 (Appendix A, infra), that the 
Commissioner of Internal Revenue sanction the suit and 
that the Attorney General direct the suit be commenced. 

There is no indication in these statutes that the col- 
lection remedies are to be other than cumulative. More- 
over, as stated in 3 Sutherland, Statutory Construction 
(3a ed., 1943), Section 6706, page 302: 


It is the policy of the law to insure the collection 
of all taxes, and whenever it is possible on any theory 
to do so the courts will construe the statute to ac- 
compilsh that result. Therefore statutes establishing 
the procedure for the collection of taxes are given a 
liberal construction. 

Construction of statates which would lead to absurd re- 
sults is to be avoided when they can be given a reason- 
able application consistent with their words and with the 
legislative purpose. Hagger Co. v. Helvering, 308 U.S. 
389. That the Congressional purpose in providing the- 
several different remedies for tax collection was to insure 
the fullest collection possible can scarcely be doubted. 
To hold that the collection remedies are mutually exclu- 
sive, rather than cumulative, would severely impair tax 
collections. Further, it would mean that taxpayers pro- 
ceeded against by distraint would be free of any collection 
effort after six years from assessment, since the bar of 
Section 276(c), Code of 1939, would then be complete. 
Taxpayers proceeded against by suit, where judgment is 
obtained, would remain subject to collections for the life 
of the judgment, since Section 276(c) does not bar col- 
lections on a judgment. United States v. Havner, 101 
F. 2d 161 (C.A. 8th). This would lead to a basic in- 
equality in the treatment of taxpayers which Congress 
could not have intended. 
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Only one case has been discovered where this conten- 
tion, election of collection remedies, has been made. The 
court, in United States v. Havner, 21 F. Supp. 985, 988 
(S. D. Iowa), reversed on other grounds, 101 F. 2d 161 
(C.A. 8th), disposed of the contention by saying— 


I find little support for defendant’s contention that 
because the Commissioner of Internal Revenue had 
made the efforts as set out in the stipulation of facts 
to collect the tax that the government should be 
estopped from further attempting to collect the tax 
by a suit to procure a judgment in this court. Under 
the general taxation statutes the Commissioner of 
Internal Revenue had several weapons that might 
be used by him in attempting to enforce the collec- 
tion of taxes and the fact that he had used some of 
them lends no support to a reasoning that he was 
deprived from using other lawful means for the col- 
lection. 


Section 276(c), Code of 1939, relied on by the tax- 
payers in support of their contention that the prior col- 


lection efforts against these taxpayers* deprived the 
District Court of jurisdiction to entertain the instant 
suits, is only a limitation statute and does not purport 
to control, except as to time, the exercise of specifically 
authorized collection proceedings. Therefore, the court 
below was acting within its jurisdiction in rendering 
judgment against each of the taxpayers for the unpaid 
balance of assessed income taxes. 


’ Taxpayers’ brief (p. 7) treats this issue as common to 
each of them. Prior collections, however, had been made 
against only Plisco and May. (R. 21.) No collections had 
been made against Baker, although notices of tax liens had 
been filed against him. The mere filing of a lien notice is 
not a collection proceeding. The lien arises at the time the 
assessment list is received by the collector (Section 3671, 
Code of 1989 (26 U.S.C. 1952 ed., Section 3671)), and the 
filing of a notice is simply for the purpose of establishing 
priorities (Section 3672, Code of 1989 (26 U.S.C. 1952 ed., 
Section 3672) ). No collection proceeding results until there 
is a seizure and sale or suit to enforce the lien. 


10 
Bat 


Proof of the Assessments Established a Prima Facie 
Case for the United States and the Taxpayers Then 
Had the Burden of Proving the Incorrectness of the 
Assessment 


That the assessments against the taxpayers were prop- 
erly made and that unpaid amounts remained due and 
owing thereon was established in the pre-trial proceed- 
ings. (R. 20-23.) The United States, as plaintiff, rested 
its case on these findings, asserting that the assessments 
made a prima facie case and the burden was on the 
taxpayers to show the assessments to be incorrect. (BR. 
32.) The trial court agreed with this assertion. (RB. 24.) 
The taxpayers now contend (Br. $9) that the United 
States, as the moving party, must prove that it is en- 
titled to judgment by a fair preponderance of the evi- 
dence, and that the trial court erred in holding that the 
assessment created a prima facie case. 

The decided cases hold, without exception, that the 
assessment is presumably correct and is sufficient to 
establish a prima facie case for the United States. This 
holds true when the United States is the plaintiff seeking 
judgment for unpaid taxes or foreclosure of its tax lien. 
United States v. Rindskopf, 105 U.S. 418; Western Ex- 
press Co. v. United Sttaes, 141 Fed. 28 (C.A. 8th); 
United States Fidelity & G. Co. v. United States, 201 
Fed. 91 (C.A. 2d); Becker v. United States, 21 F. 2d 
1003 (C.A. 5th); Crook v. United States, 30 F. 2d 917 
(C.A. 5th); Paschal v. Blieden, 127 F. 2d 398 (C.A. 8th) ; 
United States v. Cole, 134 Fed. 697 (M.D. Tenn.); In re 
Glover-McConnell Co., 9 F. 2d 683 (N.D. Ga.); United 
States v. Ridley, 127 F. Supp. 3 (N.D. Ga.). As the 
Supreme Court stated in United States v. Rindskopf, 
supra, p. 422, an action to recover tax on distilled spirits— 


The assessment of the Commissioner of Internal 
Bevenue was only prima facie evidence of the amount 
due as taxes upon the spirits distilled between the 
dates mentioned. It established a prima facie case 
of liability against the distiller, and nothing more. 
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If not impeached, it was sufficient to justify a re- 


covery; * ° °*. 


Moreover, in Paschal v. Blieden, supra, p. 402, speaking 
of a Government claim in bankruptcy, the court said that 
“when an admittedly regular assessment list is offered 
- in evidence, the burden of proof to establish a prima facie 
case is satisfied. The burden then rests upon the object- 
ing taxpayer to show the incorrectness of the assess- 
ment.” 

The trial court committed no error in holding, in the 
instant case, that the assessments created a prima facie 
ease for the United States and that judgment was due 
the United States when the taxpayers failed to produce 
admissible evidence showing the assessments to be in- 
correct.* 


ii 


The Assessments Were Not Shown To Be Arbitrary 
or Excessive Since There Was No Admissible Evidence 
Offered To Substantiate the Alleged Gambling Losses 
Which Had Been Disallowed 


The taxpayers’ argument (Br. 9-16) that the assess- 
ments against them were arbitrary and excessive finds 
absolutely no support in the record. The trial court did 
not find the assessments to be arbitrary or excessive, 
and it could have made no such finding, since there was 
no evidence to substantiate the alleged losses, the dis- 
allowance of which gave rise to the assessments. 

Taxpayers cite Helvering v. Taylor, 293 U.S. 507, in 
support of their argument. (Br. 10.) The Government 


*The assessment also made a prima facie case as to the 
negligence penalties, and a failure of proof by the taxpayers 
means judgment was properly rendered in favor of the 
United States for such penalties. Boynton v. Pedrick, 228 
F. 2d 745 (C.A. 2d), certiorari denied, 351 U.S. 988; Jacobs 
v. United States, 126 F. Supp. 154 (C. Cls.) ; Nellis v. Com- 
missioner, decided February 28, 1955 (1955 P-H T.C. Memo- 
randum Decisions, par. 55,050), affirmed, 282 F. 2d 890 
(C.A. 6th). 


has no disagreement with that case, but it can have no 
application to the instant case, since it merely holds that 
once the assessment is shown to be erroneous the tax- 
payer is not obliged to prove his correct tax liability. 
There being no evidence that the assessments in the 
instant case were erroneous, Helvering v. Taylor, supra, 
is inapposite. 

The other cases cited by the taxpayers (Br. 11-15) 
also have no bearing on the instant case. Each case cited 
involves a situation where the Tax Court had some evi- 
dence before it supporting the alleged losses. Since the 
evidence did not establish with any certainty the extent 
of the losses, the Tax Court, following Cohan v. Com- 
missioner, 39 F. 2d 540 (C.A. 2d), made an estimate of 
allowable losses. In the instant case there is no such 
evidence. The court excluded the records relied on by 
the taxpayers, and the witness’s assertion that the records 
were correct establishes nothing since the records were 
not received in evidence. Without the records the witness 
had no present recollection of the transactions claimed 


to have given rise to the alleged net loss days. The trial 
court, in the instant case, was not bound to apply the 
Cohan rule, for as stated in Chesbro v. Commissioner, 
225 F. 2d 674 (C.A. 2d): 


We add only a few words addressed to the appel- 


lants’ contention that the Tax Court erred in failing 
to apply the holding of this court announced in 
Cohan v. Commissioner, 39 F. 2d 540. The principal 
similarity of that case to this lies in the fact that 
in neither did the taxpayer have books of account 
to support the allowance of claimed deductions. But 
in Cohan, the Tax Court was reversed only because 
it found that the taxpayer had made some allowable 
ei empeig yet gave him credit for none. That 
holding is not applicable here. 


The taxpayers seem to say (Br. 9) that the assessment 
was arbitrarily made because the Commissioner accepted 
so much of their records as reflected net wins, but dis- 
allowed the indicated net losses. This same contention 
was made in Showell v. Commissioner, 23 T.C. 495, 499, 
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reversed on other grounds, 238 F. 2d 148 (C.A. 9th), 
where the court said: 


We do not think the petitioners can properly com- 
plain, as they have, that the respondent, on the one 

and, accepted the net gains as disclosed by Exhibit 
3, but on the other hand, disallowed as a deduction 
the net loss figures disclosed by the same exhibit. 
After all, the respondent’s acceptance of the net 
gains was tantamount to an allowance of the un- 
disclosed loss figures which were utilized by the peti- 
tioners in computing their net gains, so that as a 
matter of fact the respondent has not disallowed in 
toto the petitioners’ losses. These gain figures, in 
a sense, were admissions against interest by the peti- 
tioners and so were more reliable than the bare 
“Loss” figures carried in the other monthly columns 
on the exhibit. 


If the taxpayers’ argument were well founded, then any 
time the Commissioner accepted the amount of income 
stated on a return as true and disallowed the deductions 
taken thereon for failure to substantiate, his action would 
be arbitrary per se. The decision to disallow a deduction 
can be termed arbitrary only when credible evidence has 
been adduced to substantiate the deduction as claimed. 
When put in issue, the burden is always on the taxpayer 
to prove the amount of his deductions. Burnet v. Houston, 
283 U. S. 223; Helvering v. Taylor, 293 U.S. 507; O’Laugh- 
lin v. Helvering, 65 App. D.C. 135, 136, 81 F. 2d 269, 
9270. As this Court said in the O’Laughlin case: 


The allowance of deductions in determining taxable 
income is a matter of grace, and the taxpayer making 
such deductions must point to an applicable statute 
and show that he comes within its terms. When a 
deduction is claimed, the government has an un- 
doubted right to demand a full disclosure of the 
facts on which the claim is based, or otherwise it 
would be at the mercy of the unscrupulous taxpayer. 


In the case now before this Court, there is a complete 
absence of any showing that the alleged losses occurred. 
The Commissioner’s action in disallowing those alleged 
losses has not been shown arbitrary or erroneous. 


1+ 
IV 


The District Court Correctly Ruled That the Records 
Offered by the Taxpayers Were Not Admissible in 
Evidence 


Perey May, one of the taxpayers, was offered as 2 
witness in the trial court, and certain exhibits, identified 
by him were offered as evidence. These exhibits were 
said to be the only available records of the gambling 
enterprise engaged in by the taxpayers. One figure was 
entered on the record for each day’s operation, and that 
figure was first said to represent the net win or loss for 
the day from gambling transactions engaged in by the 
partnership. On cross-examination, however, it was shown 
that the net figure took into consideration not only the 
gambling transactions, but also all payouts by the part- 
nership. Examination of the witness further revealed 
that individual memoranda of all gambling transactions 
were made as the transactions occurred. These memo- 
randa were said to have been used in computations re- 
sulting in the net figures found on the exhibits offered in 
evidence; however, the individual memoranda were no 
longer available, having been destroyed at the close of 
business each day in order to avoid incrimination. The 
net-figure records were offered in evidence as records 
made in the regular course of business under the author- 
ity of 28 USC. Sec. 1732, Appendix A, infra. The 
trial court received these records conditionally, reserv- 
ing final ruling on the question of admissibility. The 
court then informed counsel that, since the records were 
the only evidence offered by the taxpayers, the case would 
tarn on their admissibility and requested the parties to 
submit briefs in support of their respective contentions 
on that issue. This having been done, the court held 
that the records were not admissible as business records, 
relying on Palmer v. Hoffman, 318 U.S. 109. 

The statute, by virtue of which the records were claimed 
admissible, provides that “any writing or record, whether 
in the form of an entry in a book or otherwise, made as 
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&@ memorandum or record of any act, transaction, occur- 
rence, or event, shall be admissible as evidence of such 
act, transaction, occurrence, or event, if made in regular 
course of any business * ° °.” 28 U.S.C., See. 1732. 
The records in question do not record any act, transac- 
tion, occurrence, or event, but rather reflect the entrant’s 
assertion as to the net result of numerous transactions, 
made in such a manner that the individual transactions 
are not possibly subject to check or verification® The 
failure of the records to reveal the individual trans- 
actions of the business renders them too susceptible of 
manipulation. Regularity of entry is not the test, but 
the character of the records must show their reliability. 
The routine of entry, reflecting the operations of the 
business, is what shows the probability of trustworthi- 
ness. Palmer v. Hoffman, supra, p. 114. This Court has 
commented on the rule announced by the Supreme Court, 
by saying, in New York Life Ins. Co. v. Taylor, 79 App. 
D.C. 66, 69, 147 F. 2d 297, 300, that— 


* * * the Supreme Court in Palmer v. Hoffman, has, 
we believe, limited the admission of records under 
the Federal Shop Book Rule statute to those which 
are trustworthy because they represent routine re- 
flections of day-to-day operations. ° ° ° 


5There are a number of other decided cases involving 
similar records of gamblers, but none of the cases discuss 
the issue of admissibility as business records. The records 
were generally received without objection, but in most in- 
stances the court failed to give any weight to them. See, 
eg., Hackerman v. Commissioner, decided May 20, 1954 
(1954 P-H T.C. Memorandum Decisions, par. 54,151), af- 
firmed per curiam, 229 F. 2d 959 (C.A. 6th) ; Nellis v. Com- 
missioner, decided February 28, 1955 (1955 P-H T.C. Memo- 
randum Decisions, par. 55,050), affirmed, 232 F. 2d 890 
(C.A. 6th) ; Showell v. Commissioner, 23 T.C. 495, reversed, 
238 F. 2d 148 (C.A. 9th), on remand, decided January 31, 
1957 (1957 P-H T.C. Memorandum Decisions, par. 57,022), 
reversed, 254 F. 2d 461 (C.A. 9th), on second remand, de- 
cided January 29, 1960 (1960 P-H T.C. Memorandum Deci- 
sions, par. 60,007), affirmed, 286 F. 2d 245 (C.A. Sth). 
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In this case the records are not offered to prove 
routine facts such as the date of admission to the 
hospital, the names of the attending physicians, etc. 
They are offered to prove the truth of accounts of 
events and of complicated medical and psychiatric 
diagnosis. The accuracy of such accounts is affected 
by bias, jadgment, and memory; they are not the 
routine product of an efficient clerical system. There 
is here lacking any internal check on the reliability 
of the records in this respect, such as that provided 
for “payrolls, accounts receivable, accounts payable, 
bills of lading and the like.” The Supreme Court has 
stated that the test of admissibility must be “the 
character of the records and their earmarks of reli- 
ability * * * acquired from their source and origin 
and the nature of their compilation.” 


The records offered in the instant case lack the possi- 
bility of internal check, and the necessary reliability is 
therefore lacking. The trial court properly ruled that 
the records were not admissible as records made in the 
regular course of business. 

The taxpayers now contend that the records, if in- 
admissible as business records, should have been received 
as a record of past recollection of the witness, Percy 
May. The offer was made under the business records 
statute and the memorandum decision of the trial court 
(B. 23-27) clearly considered the offer on that ground 
alone. Although briefs were requested by the trial court 
on the issue of admissibility, the theory of records of 
past recollection is now presented for the first time. 

Not having made such an offer in the trial court, may 
the taxpayers now avail themselves of this new theory to 
put the trial court in error? It is firmly established that 
one objecting to the reception of evidence must specify 
the proper grounds of objection at the trial, and he may 
not put the trial court in error by raising a valid, but 
different, ground for the first time on appeal. See, e.g., 
Johnston v. Reily, 82 App. D.C. 6, 160 F. 2d 249. The 
reason for the rule is quite clear: the trial judge should 
be informed of the specific point raised, so that he may 
rule with particularity. The converse of this rule, apply- 
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ing to the proponent of evidence, is seldom put in issue, 
because rules of evidence are exclusionary. All relevant 
evidence is admissible unless subject to one of the exclu- 
sionary rules, and it would therefore be placing a tre- 
mendous burden on the proponent of evidence to show 
that it is subject to no exclusionary rule. However, if 
the evidence offered is, at first blush, subject to an ex- 
clusionary rule, there is no reason why the proponent 
should not have the burden of pointing out a proper ex- 
ception which obviates the apparent objection to the 
evidence. The evidence here in question, being an extra- 
judicial statement not made under oath and offered to 
prove the truth of the matter therein asserted, was, on 
its face, objectionable as hearsay. This was understood 
by the taxpayers, as they offered the evidence under a 
specific exception to the hearsay rule. In such circum- 
stances, the few decided cases hold that a new ground 
of admissibility may not be raised on appeal. 

In Rothwell v. First Nat. Bank of Boston, 286 Mass. 
417, 190 N. E. 812, 814, the proponent offered to prove a 
statement made by a deceased person. The offer was 
made on a statutory exception to the hearsay rule. On 
appeal, it was argued that the evidence was admissible 
under a different statute. There was no different purpose 
for the offer, the only question being the legal ground 
of admissibility. The court found the evidence admissible 
on the new theory, but refused to reverse, saying: 


Plainly the judge had no reason to suppose that the 
evidence was offered under Section 66, when the 
whole discussion was directed to the requirements 
of Section 65. The duty of the judge is performed 
when he rules correctly upon the point presented to 
him. * * * An exception to the exclusion of evidence 
cannot be sustained by showing that the evidence 
was admissible upon a ground neither obvious nor 
actually taken. 


In Weller v. Fish Transport Co., 123 Conn. 49, 192 Atl. 
317, the proponent offered a sketch made by an accident- 
investigation offier to contradict his present memory. It 
was refused and the assertion was made on appeal that 
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it should have been received as a record of his past 
recollection. The court refused to reverse, holding that 
the new ground could not avail the proponent, since it 
was not made at the trial. 

In Johnson v. Rockaway Bus Corp., 145 Conn. 204, 
140 A. 2a 708, 710, the proponent offered to prove a 
statement made by the defendant bus driver. The ground 
asserted at the trial was that the statement was a decla- 
ration against interest, but on appeal it was claimed 
admissible as the admission of a party. The court, in 
refusing to reverse, said: 

The defendant Newell 
should have been admi 
lace. The short an 
made on the trial, 


was not claimed as an 
on a wholly different ground, 
inadmissible. 


The holding of this Court in Janes v. Janes, 51 App- 
D.C. 267, 269, 278 Fed. 577, supports the same proposi- 
tion. There, the proponent offered testimony as to con- 
versations had with a deceased person, the opposing 
party’s privy. The testimony was refused admission as 
being violative of the “dead-man’s statute.” On appeal 
it was argued that, since the appellee’s answer made 
reference to the conversation and according to equity 
practice the answer was evidence in favor of the appellee, 
then the appellant’s testimony was rendered admissible. 
This fact was claimed to have brought the appellant 
(proponent of the excluded testimony) within the ex- 
ception that evidence of the deceased person’s trans- 
actions, offered by his privy, opened the door to other 
evidence of the transactions. A legal ground of ad- 
missibility was offered for the first time on appeal, but 
this court rejected it, since “nothing was claimed on that 
hypothesis in the trial court.” See also, Standard Oi 
Company of California v. Moore, 251 F. 2d 188, 217 (C.A. 
9th); Hathaway v. Tinkham, 148 Mass. 85, 19 N.E. 18; 
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Comstock’s Adm’r v. Jacobs, 89 Vt. 133, 94 Atl. 497; 1 
Wigmore, Evidence (3d ed., 1940), Sec. 17, p. 320, fn. 14. 

Assuming, arguendo, that the taxpayers can now raise 
the theory of records of past recollection for the first 
time, the records in question are still not admissible. A 
recorded past recollection, like any testimony, is subject 
to the normal rules requiring first hand knowledge and 
the like. The point to be proved in the court below was 
whether the alleged gambling losses had occurred. The wit- 
ness testified, however, that the net figure on the records 
for each day reflected not only the gambling transactions 
of the partnership, but also all payouts made by them. It 
is not known what was encompassed in the amounts paid 
out, but an assertion of the net result is only the witness’s 
opinion of what the partnership’s net taxable income was 
for each day. Since the applicable law regarding deduc- 
tions and business expenses must be applied to each 
transaction in order to arrive at net taxable income, the 
witness, in effect was attempting to testify, by record of 
his past recollection, to a legal conclusion. Cross-exami- 
nation, as to the alleged expenditures in this case, would 
not allow sufficient explanation of the factors going to 
make up the net figure, since the witness now claims no 
present recollection of the individual transactions. This 
he must claim, for otherwise there would be no basis for 
offering the records on the present theory. 

Each of the cases cited by the taxpayers in their brief 
(pp. 20-23) is support of the contention that the net- 
figure records should have been received as a record of 
past recollection is distinguishable. In each of those 
cases, the record admitted into evidence showed the in- 
dividual transactions that were in issue. None of the 
cases cited involved a computation, resulting in the de- 
clarant’s assertion as to the net result of many transac- 
tions. Each of the cases involved a record of matter to 
which the witness was competent to testify. 

If there were ever any records of Percy May’s past 
recollection of the gambling transactions alone, they were 
the daily records made of each bet, which were admit- 
tedly destroyed at the end of each day. The net-figure 
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records are not even secondary evidence of the contents 
of the daily records, but even if they were, the taxpayers 
could not offer secondary proof where the originals were 
destroyed for an illegal purpose. The rule is stated in 
McCormick, Evidence (1954), Sec. 201, p. 414: 


If the original document has been destroyed by 
the person who offers evidence of its contents, the 
evidence is not admissible unless such person, by 
showing that such destruction was accidental or was 
done in good faith, without intention to prevent its 
use as evidence, rebuts to the satisfaction of the 
trial judge, any inference of fraud. 

It was admitted in the trial court that the original rec- 
ords made by the taxpayers were destroyed to avoid 
possible incrimination. Secondary evidence should there- 
fore not be received. See Hackerman v. Commissioner, 
decided May 20, 1954 (1954 P-H T.C. Memorandum De- 
cisions, par. 54, 151). 

The District Court did not err in refusing to admit the 
taxpayers’ records in evidence. 


Vv 


Taxpayer Abe Pliseo Was Taxable on His Entire Dis- 
tributive Share of the Net Income of the Partnership 
Whether or Not Actually Distributed to Him 


Abe Plisco claims (Br. 23-25) that the action of the 
trial court in adjudging him liable for unpaid income 
taxes, is erroneous, since Percy May testified that Plisco 
was paid his share according to the figures reflected on 
the partnership’s net-figure books. It is therefore claimed 
that, even if the partnership had unreported income, Plisco 
paid the tax on the amounts he actually received and can 
be held to no further liability. 

This contention overlooks the express provision of 
Section 182(c), Internal Revenue Code of 1939 (Appen- 
dix A, infra). It is there provided that each partner 
is taxable on his distributive share of the ordinary in- 
come of the partnership whether or not distribution is 
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made to him. See also, Bourne v. Commissioner, 62 F. 
2d 648 (C.A. 4th); Neil v. United States, 205 F. 2d 121 
(C.A. 9th). 

Disallowance of certain gambling losses, allegedly in- 
curred by the partnership, resulted in a determination 
of unreported income by each of the partners. The 
ratable share of this income was therefore assessed to 
each of the partners. The question of whether or not any 
distribution was made to the individual partners has no 
bearing on the judgment of the trial court, since there 
was no proof that the partnership did not realize the 
additional income with which the partners were charged. 


CONCLUSION 


The judgments of the District Court are correct in all 
respects and should therefore be affirmed. 


Respectfully submitted, 


Louis F. OBERDORFER, 
Assistant Attorney General. 


LEE A. JACKSON, 

JosEPH M. HOWARD, 

Ropert L. WATERS, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 


Davip C. ACHESON, 
United States Attorney. 


NOVEMBER, 1961. 
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APPENDIX A 


Internal Revenue Code of 1939: 
Ssc. 182. Tax on PaRTNEES. 


In computing the net income of each partner, he 
shall include, whether or not distribution is made to 
him— 

se e a * 

(ce) His distributive share of the ordinary net in- 
come or the ordinary net loss of the partnership, 
computed as provided in section 183(b). 


(26 U.S.C. 1952 ed., Sec. 182.) 
Sec. 276. Sawe—ExcEpPtTions. 


(ec) Collection After Assessment.—Where the as- 
sessment of any income tax imposed by this chapter 
has been made within the period of limitation prop- 
erly applicable thereto, such tax may be collected by 
distraint or by a proceeding in court, but only if 

(1) within six years after the assessment of 
the tax, or (2) prior to the expiration of any period 
for collection agreed upon in writing by the Com- 
missioner and the taxpayer before the expiration of 
such six-year period. The period so agreed upon 
may be extended by subsequent agreements in writ- 
ing made before the expiration of the period pre- 
viously agreed upon. 


(26 U.S.C. 1952 ed., Sec. 276.) 


Sec. 3678. Crvm AcTion TO Ewrorce Liew on Prop- 
EETY. 


(a) Filing.—tIn any case where there has been a 
refusal or neglect to pay any tax, and it has become 
necessary to seize and sell property and rights to 
property, whether real or personal, to satisfy the 
same, whether distraint proceedings have been com- 
menced or not, the Attorney General at the request 
of the Commissioner may direct a civil action to be 
filed, in a district court of the United States, to en- 
force the lien of the United States for tax upon any 
property and rights to property, whether real or 
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personal, or to subject any such property and rights 
to property owned by the delinquent, or in which he 
has any right, title, or interest, to the payment of 
such tax. 


(26 U.S.C. 1952 ed., Sec. 3678.) 


Sec. 3690. AurHorrry to DisTRarN. 


If any person liable to pay any taxes neglects or 
refuses to pay the same within ten days after notice 
and demand, it shall be lawful for the collector or his 
po pe! to collect the said taxes, with such interest 
and other additional amounts as are required by law, 
by distraint and sale, in the manner provided in this 
subchapter, of the goods, chattels, or effects, includ- 
ing stocks, securities, bank accounts, and evidences 
of debt, of the person delinquent as aforesaid. 


(26 U.S.C. 1952 ed., Sec. 3690.) 


Sec. 3700. AurHorrry to Distrrarn. 


When goods, chattels, or effects sufficient to satisfy 
the taxes imposed upon any person are not found by 
the collector or deputy collector, he is authorized to 
collect the same by seizure and sale of real estate. 


(26 U.S.C. 1952 ed., Sec. 3700.) 


Sec. 3740. AurHorizaTION TO COMMENCE Sorr. 


No suit for the recovery of taxes, or of any fine, 
ty, or forfeiture, shall be commenced unless the 
ommissioner authorizes or sanctions the proceedings 
and the Attorney General directs that the suit be 
commenced. 


(26 U.S.C. 1952 ed., 3740.) 


28 U.S.C.: 


Sec. 1732 [As amended by the Act of August 28, 
1951, c. 351, Secs. 1, 3, 65 Stat. 205]. Record made 


in regular course of bustness; photographic copies. 
(a) In any court of the United States and in any 


court established by Act of Congress, any writing or 
record, whether in the form of an entry in a book or 
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otherwise, made as a memorandum of record of any 
act, transaction, occurrence, or event, shall be ad- 
missible as evidence of such act, transaction, occur- 
rence, or event, if made in regular course of any busi- 
ness, and if it was the regular course of such busi- 
ness to make such memorandum or record at the 
time of such act, transaction, occurrence, or event or 
within a reasonable time thereafter. 
All other circumstances of the making of such 
writing or record, including lack of personal knowl- 
by the entrant or maker, may be shown to affect 
its weight, but such circumstances shall not affect its 
The term “business,” as used in this section, in- 
cludes business, profession, occupation, and calling of 
every kind. 
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IN THE 


United States Court of Appeals 


For Tae Disraict or Conumsiu Circuir 


No. 16,488 
Ase Pusco, Appellee 


Vv. 


Unrrep States or America, Appellee 


No. 16,489 
Pency M. May, Appellant 
v. 
Unrren Srares or Amenica, Appellee 


No. 16,490 
Norman R. Baxer, Appellant 
v. 
Unrrep Srares or Amsrica, Appellee 


PETITION FOR REHEARING IN BANG 


Come now appellants by their attorney and move this 
Court to permit rehearing before the Court in bane. It is 
respectfully submitted that the issue summarized below is 
most appropriate for consideration by the full Court.’ 

1 Western Pacific R. Corp. v. Western Pacific F. 845 U. S. 247 

(1958) ; Jedge . Stephens, Address, 20 D. . 108. 
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On June 28, 1962, a divided panel of this Court affirmed 
jadgments against appellants. The said judgments were 
based on a suit by the United States to reduce to judgment 
a jeopardy assessment resulting from the disallowance by 
the Commissioner of Internal Revenue of certain losses 
appellants claimed on their 1948, 1949 and 1950 income tax 
retarns. : 


The majority of the division which heard these appeals 
stated the facts as follows: 


Appellants were partners in a gambling enterprise. They 
computed each day’s net profit or loss by subtracting the 
pay-outs and expenses from the day’s winnings and re- 
corded the result on their books. The Commissioner rejected 
the loss day figures, characterizing them as ‘‘self-serving,”’ 
but accepted the daily profit figures as admissions against 
interest. 

Unable to collect more than a fraction of the assessment 
by distraint, the Government brought this suit in the Dis- 
trict Court to reduce the unpaid portion to judgment before 
it expired. At trial, the parties stipulated that the Commis- 
sionar had made deficiency assessments for the years in 
question here. Appellants sought to introduce the daily 
records described above, but they were excluded on the Gov- 
ernment’s objection. Since assessments are deemed prima 
facie correct, and since appellants offered no other rebutting 
evidence, the Court rendered judgment for the Government. 
The taxpayers appealed. 


The majority then ruled: ‘“We think the judgment must 
be affirmed. In reaching that result, we assume without de- 
ciding that the taxpayers’ records were admissible as past 
recollections recorded since appellant May testified that he 
posted the entries daily and that they accurately reflected 
the day’s operations. We also assume that appellants’ fail- 
ure to urge this ground of admissibility-below does not ‘bar 


consideration here,’’ and further stated, ‘‘We think, how- 
ever, that since appellants had no incentive to overstate 
their daily profit figures.in order to increase their taxes, 
the Commissioner could reasonably accept these figures as 
minima. On the other hand, since appellants did have an 
incentive to overstate their daily loss figures in order to 
reduce their taxes, the Commissioner could reasonably 
reject these figures in the absence of any data which would 
provide a basis for testing their reasonableness.”’ 


The majority also stated that the appellants might have 
rebutted the Commissioner’s computation by reconstructing 
their own income by the net worth method. Appellants urged 
to this Court that by May’s testimony and the records, the 
prima facie case of the Commissioner was overcome and the 
Commissioner could then introduce evidence of net worth 
to substantiate his assessment but he did not because he had 
no such evidence. 


It is respectfully submitted that the dissenting opinion of 
Judge Fahy completely and correctly explains the incorrect- 
ness of each point discussed by the majority. 


Judge Fahy stated: 


‘There is no satisfactory evidence that these men owe 
these large sums to the United States, and so I cannot agree 
to affirm the judgments.’’ 


“Tt is no doubt true that appellants failed to maintain 
adequate records; but the cases before us are not for viola- 
tion of any statute or regulation respecting records, or for 
violation of the gambling laws. The question is whether ap- 
pellants owe the United States the amounts of the judg- 
ments. 


“T think the United States may not thus choose and reject 
from the same records. The parts chosen have no more trust- 
worthiness than the parts rejected. 
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“J also think it is inaccurate to say that the assessments 
result from the disallowance of.-alleged gambling losses 
which were not substantiated. This is not the situation. The 
assessments result from taking these taxpayers’ own rec- 
ords, accepting completely the wins shown thereby and dis- 
regarding entirely the losses, except losses accounted for by 
the taxpayers in reaching net wins. This is. to me indeed an 
unreliable and arbitrary method by which to obtain these 
jadgments. The method shown to have been. used destroys 
the prima facie correctness of the result.”’ 


‘The majority opinion itself states the records referred 
to “‘do not ‘clearly reflect income’ within the meaning of 
Int. Rev. Code of 1954 #446. (b) 
flect nothing more than the taxpayers’ naked conclusions 
concerning the net taxable income or-loss resulting from 
each day operations: The Commissioner was not required to 
accept them.”’ Yet the Commissioner did not disregard them. 
These very records are the sole basis for the amounts of the 
assessments. The majority opinion somehow seeks to over- 
come this difficulty by accepting the wins shown by these 
unacceptable records, as if they show the income, relying 
on the theory that appellants had an. incentive ‘to reduce 
their taxes by overstating losses and understating profits. 
One may agree to the incentive, but its existence wholly 
fails to establish the accuracy-or reasonableness of the in- 
come taxed or of the method used to determine it. These 
“¢wins’’ were part and parcel of records showing ‘‘losses”’ 
and cannot reasonably be considered separately from. the 
complementarily shown ‘‘losses.”’ 


*«Moreover, appellant May testified:as to the method em- 
ployed in recording the results of each day’s operations, 
explaining that the figures were transferred from daily 
sheets to the more condensed summary indicating net ‘wins 
and losses. The majority opinion assymes that these rec- 
ords were admissible as past recollections recorded, and yet 
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there is no evidence that none of the losses thus shown was 
incurred. It is not necessary to establish that they occurred 
as recorded; for Mr. May’s testimony, considered with the 
records, was sufficient to overcome the prima facie correct- 
ness of the Commissioner’s determinations. The presump- 
tion in his favor upon which the judgments rest disappears 
when competent evidence to the contrary is introduced.” 

“In any event, I would hold that the prima facie correct- 
ness of the assessments made by the Commissioner was 
overcome when the manner in which they were made was 
disclosed, and also by the testimony of appellant May.’’ 

This case obviously raises a question of great importance 
and with the sharp difference of opinion within this division, 
this question should certainly be resolved by the full Court. 


CONCLUSION 


For the foregoing reasons, appellants respectfully sub- 
mit that this motion for rehearing in banc should be granted. 
Appellants limit their motion to the issue discussed in this 
petition and do not request rehearing as to the other errors 
urged in their brief. 

s/H. Cunrrorp ALLDER 
H. Currrorp ALLER 
Attorney for Appellants 
401 Third Street, N.W. 
Washington, D. C. 


CERTIFICATE OF GOOD FAITH 
- Itis hereby certified that the petition is presented in good 
faith and not for delay. 
/8/H. Cunrrorp ALLDER 
H. Currorp ALDER 


